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Note on methodology

This information note is designed to describe theent situation in the ILO as
regards its standards-related activities. It cowensk carried out over the last 20 years,
although emphasis is laid on the work of the l&stadle. In this context, documents of the
International Labour Conference and the GovernindyBof the ILO have been examined,
along with those of their various committees. Tkeords of discussions of the ILO’s
constituents on those documents have also beemltzthsn order to get a clearer picture
of their respective views and to understand better measures favoured by the
Organization.

For each issue examined we have tried to descrilbere necessary, how the
Organization operates and the constitutional astlitinional constraints which, in some
cases, limit the options available. Also, the paittir concerns of the ILO’s constituents
about problems raised in discussions on standatdted activities were emphasized.
Lastly, the issues that have not yet been exanimeltail or resolved and those relating
specifically to social security have been identifées far as possible.
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l. Reflections on the underlying
features of ILS

There is a consensus in the ILO among the Orgaoigatconstituents on the fact
that standards-related activities form part of viadues, along with tripartism and social
justice, that constitute the foundations of the ILAhd they are still as relevant today as
when the ILO was first established in 1919. The &ning Body considered in 2000 that
the fundamental role of the ILO’s standards-relaetivities in translating into reality its
constitutional objectives is undoubtedly confirm&fhe question is notvhetherstandard
setting should continue, babw it can be most efficient in contributing to the lreation
of these objectives and attaining measurable 8tlThis is the framework for the work
of this group of experts.

Of the various guarantees afforded by internatioladlour standards, two are
essential: progress towards democracy, charaatefige effective tripartism (A) and
universality (B). Tripartite discussions, both viitithe Organization and at the national
level, on the formulation and application of a whderies of standards contribute to
democratic development. Universality would alsoesppto be a prerequisite for the ILO to
fulfil its role.

A. Tripartism

The ILO Constitution does not provide any expladfinition of tripartism. This is a
surprising omission, because the doctrinal posiigotihat this principle is the ILO’s main
pillar and its primary characteristic. Instead @éiting for an explicit definition in the text
of the Constitution, the ILO’s tripartism must baderstood through the Organization’s
bodies and mechanisms.

1. Composition of ILO bodies

The International Labour Conference (ILC) is thepreme body of the ILO. Its
functions include formulating and adopting interoaél labour standards (ILS). Within it,
tripartism is evident in the obligation for the eghtions of member States to be of
tripartite composition: two Government delegataw Worker delegate and one Employer
delegate? Each member State is therefore obliged to sentl/A Zripartite delegation to
the plenary sessions of the ILC. The ILO Constitutalso requires member States to agree
on the designation of non-governmental delegatéis thie country’s most representative
organizations of employers and workers, where sxst.

It may be tempting to see this power of appointnuiegated to the State as a flaw
that has blocked the establishment of true tripartiSuch an observation is, however,
mitigated by the principle of the autonomy of delexg. The Constitution provides that
each delegate shall be entitled to vote indiviguati all matters submitted to the ILQn

! Doc. GB.277/LILS/2 (Mar. 2000), para. 5.
2 Constitution of the ILO, art. 3(1).
3 ibid., art. 3(5).

* ibid., art. 4(1).
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practice, like political parties in a legislativaseambly, Worker delegates usually vote
together and Employer delegates vote togethenviitig the logic of their group interests,
rather than any presumed national allegiance. Egobtup is represented by a
spokesperson.

Criticism of unequal tripartism, in view of the 2I1ratio of the delegations of
member States, is also tempered in practice bydnesiderable importance of the ILC’s
technical committees, on which each group is egualbresented (1/1/1). With regard to
the standard-setting activities of the ILO, it slibbe pointed out that these tripartite
committees examine the provisions of standardsrbeefloey are submitted to the ILC.
Moreover, the latter generally adopts them withoafor modification.

If the ILC seems to be like the ILO’s own parliarhethe Governing Body is
something of its executive arm. Among other funtdioit determines the agenda of the
sessions of the ILC and therefore controls theaghof subjects to be considered. It also
decides on the Organization’s budget, which givggeat importance as it has a final say
on both thematic and financial issues.

In the same way as the ILC, the Governing Bodyimattite, with 56 members, of
whom 28 represent governments (ten of which areoiap from Members of chief
industrial importance), 14 employers and 14 workésnlike the ILC, for which the
member State appoints the employer and worker septatives who make up the
delegation, the Constitution provides that the espntatives of employers and workers on
the Governing Body shall be elected respectivelyhgyEmployer and Worker groups of
the ILC. This consolidates the autonomy of the gomernmental groups in relation to
States and therefore inevitably serves to strengiiiygartism.

All the mechanisms for the development and adoptibiLS, and even in certain
cases their supervision, are intended to breafldrli practice into tripartism. They are
discussed below.

2. Tripartism and representativeness

Although they are significant indications of its&ignce, the various tripartite aspects
noted in the ILO’s bodies are not a guarantee amielves of real tripartism. It is also
necessary to ensure the representative nature ifergd and employers’ organizations,
which is a complex task raising numerous diffiesgti The issue of representativeness is
closely linked with that of the independence of kavs’ and employers’ organizations. A
reading of the ILO’s constituent texts shows thigiartism presupposes the capacity of
workers’ and employers’ representatives to makeicelso without instructions or
interference from the public authorities. In effeitte issue is to guarantee, in so far as
possible, the independence of the non-governmeefalesentatives within each State
delegation. In the final analysis, these delegatast be able to associate without problems
with the groups representing their interests witiia ILC. Independence is in practice a
sine qua norof the effective achievement of tripartism. Thel exi the Cold War briefly
raised hopes that this would be achieved moreyeas$ilwever, it has to be acknowledged
that many obstacles remain on the path of tripartiShe Organization is conscious that
efforts have to be made in the short and mediumm tier achieve progress in terms of

® The seemingly inequitable distribution of delegasi to the ILC is therefore attenuated by this
group approach which is evident among the Workads Bmployers, but not among Government
delegates, who do not constitute a homogenous group

6 Constitution of the ILO, art. 7.
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3.

tripartism in certain specific situations, suchtasinformal sector and in cases where there
are no workers’ organizations.

NGOs and tripartism

By virtue of its tripartite nature, the ILO closelyptegrates non-governmental
organizations of employers and workers into itsicttire and activities. It opened up to
civil society before any other international orgaation. But the ever-increasing
involvement of NGOs at the international level iakimg it necessary to examine the role
that could be assigned to them within the ILO.

In his report onDecent workin 1999, the Director-General, Juan Somavia,
emphasized the advantages of an alliance betwetaincBlGOs and the traditional social
partners recognized by the ILOThese alliances could strengthen the positionarkers’
and employers’ organizations at the national anderimtional leveld The
Director-General also emphasized that the ternthefConstitution of the ILO require no
amendment to allow such collaboration. There isetfoee no need to change the ILO’s
structure before it can envisage alliances with NGO

In the first place, in line with the practice ohet international organizations, the ILO
allows the participation of NGOs in the meetingdtsfvarious bodies. This participation
has the merit of having a constitutional basisictet12 of the Constitution allows the ILO
to cooperate with public international organizasipa term that refers to NGOs other than
workers’ and employers’ organizations, which ardemed to explicitly by the
Constitution. The Declaration on Fundamental Pples and Rights at Work, adopted by
the Conference in 1998, as seen below, as an Isf@orese to the liberalization of trade,
also explicitly encourages the establishment ofatimhs with public international
organizations’ In addition, the Constitution empowers the Confeeeto add technical
experts to any committees that it appoitit€learly, these experts may be drawn from the
representatives of NGOs with experience in thal fieider examination. Although they do
not have the right to vote, they can nevertheleageha strong influence on the
discussions™!

It should be noted that the positions of the ILOpger and Worker groups are
common on the question of the participation of NG@she work of the Organization.
They both insist that tripartism must in no wayvirsakened and that the balance of forces

" Decent workReport of the Director-General, ILC, 87th Sessik899, pp. 39 and 40.

8 The collaboration between the Commission of Inqoinyforced labour in Burma and the NGOs
concerned with the matter showed certain of theaathges of such an alliance. In this case, the
NGOs provided several types of proof which served dasis for the work of the Commission of
Inquiry. This collaboration occurred again durihg twork of the High-level Team in October 2001
(doc. GB.282/4, Nov. 2001).

° ILO Declaration on Fundamental Principles and RigtitWork and its Follow-up, adopted by the
ILC at its 86th Session, 1998, para. 3. bém.

10 Constitution of the ILO, art. 18.

1 A special list, prepared by the Governing Bodyclides around 150 non-governmental
organizations, different from workers’ and empl®/eorganizations. Reference may be made,
merely by way of illustration, to Amnesty Interratal, Anti-Slavery International, the International
Commission of Jurists, the World Organization ag@iforture, the International Organization for
Standardization, ...
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must not be maodified. Up to now, they have beealliobpposed to any modification of
the ILO’s structure to include NGOs and also vesiicent with regard to any systematic
participation of NGOs in the work of the Organipati They have emphasized that they
should be able to decide upon the admissibilithatrof an NGO, by examining in detail
its legitimacy and representativeness and the tefeecontribution and added value that it
brings to the tripartite discussions of the Orgatian.

Universality

Two issues reoccur in relation to the universalitf the Organization’s
standards-related activities. The first refershi® very components of a universal standard
(1), while the second addresses a much more cenasgtect, namely the establishment
and implementation of machinery for the developmaninternational labour standards
(ILS) that are truly universal (2).

Universal ILS: Elements of a definition

There appears to be agreement around the facthiategree to which a standard is
ratifiable is a good indication of its universality other terms, to be universal a standard
must be ratifiable by the greatest possible nunafeBtates. In this respect, one danger
must however be avoided: placing the thresholdhef dtandard so low that it does not
constitute any real progress in relation to theaye level of actual practice. As discussed
below, the standard must therefore reflect a baldretween a concern for realism and its
essential dynamic role in serving as a guide ferdinection that should be taken by social
progress.

The ILO’s constituents are evidently aware of theréasing difficulty of developing
common rules adapted to an ever-larger number ofilvee States, in which the national
situations are extremely different, while at thensatime responding to the concerns and
needs of employers and workers. They recall thanwhwas first established the ILO had
42 member States and that it is now composed ofd&®ber States. They consider that
this has resulted in a considerable challenge bat in this situation, they are under the
obligation to think carefully about the significanof the universality of standards and to
assess the consequences on the content of thenestts that they adopt. But this process
of reflection has not seriously questioned the rimaly for the development of standards.

Finally, it should also be recalled that, withireth O, the issue of universality does
not only refer to ILS themselves, but also touchegheir interpretation. In this respect,
the Committee of Experts on the Application of Cemtions and Recommendations, the
principal body for the supervision of compliancehmiatified Convention¥ reaffirmed in
1977 that its principal function is:

... to determine whether the requirements of a gi@envention are being met, whatever the
economic and social conditions existing in a gigenntry. Subject only to any derogations
which are expressly permitted by the Conventioalfitshese requirements remain constant
and uniform for all countries. In carrying out thigork the Committee is guided by the
standards laid down in the Convention alone, mihdfowever, of the fact that the modes of
their implementation may be different in differeBtates. These are international standards,

12 Seeinfra.
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and the manner in which their implementation isleat@d must be uniform and must not be
affected by concepts derived from any particul@iadar economic systertt.

2. ILO machinery for the formulation
of universal ILS

The strength of ILS, compared with the standardarerting from other international
organizations, lies in the successful tripartitelajue on which they are generally based.
The work carried out by the Organization with awit® improving its standards-related
activities is therefore intended, with more or Issgcess as the case may be, to ensure,
within the limits set by the constituent texts bétlLO, that its standards have as broad a
basis as possible in the three groups and theusageographical regions. In other words,
while the various stages of the development of Ht8 not being questioned, the work
currently being undertaken is intended to integcatesensus between constituents into the
overall process of the preparation, formulation addption of the standard.

@) Choice of subject

The development of an ILS requires, first of dik thoice of a subject which, in view
of its importance, calls for standard-setting attiv This choice is generally the
responsibility of the Governing Body of the ILO, iah decides upon its inclusion on the
agenda of the IL& which, as already seen, is the plenary body coempéor the adoption
of international labour Conventions and Recommeadat™

In making its choice, the Governing Body has atlisposal the studies carried out by
the Office on the respective subjééThese studies are generally prepared on the bhsis
the information available to the technical branchefieadquarters. The Governing Body
also has to ensure “thorough technical preparatiod adequate consultation of the
Members ... prior to the adoption of a Convention Recommendation by the
Conference!’

These provisions are intended to ensure that tigethlat are adopted are relevant,
offer real “added value” and therefore responddeds that are felt, so that they have a
real impact. In practice, several problems haveeariwith regard to the choice of subjects
for standard-setting activities and obliged theebior-General of the ILO in 1997 to
recognize that “now that the ILO membership hasmgreao much and the Organization is
involved in so many areas, this task ... has becameeasingly difficult to fulfil®
Furthermore, he had to note that recent experibaseshown that “the difficulties and

13 See in particular the Committee of Experts on thgplication of Conventions and
Recommendations, Report, 1977, pp. 10 and 11, parand ibid., Report, 1978, para. 10.

14 Constitution of the ILO, art. 14(1). Before makiitg choice, the Governing Body has to consider
any suggestion made by a Member, a workers’ or @yeps’ organization or a “public international
organization”.

5 The ILC can also decide itself, by a two-thirds migjoto include an item on the agenda of its
following session: Constitution of the ILO, art.(3%

18 Constitution of the ILO, art. 10.
Yibid., art. 14(2).

18 The ILO, standard setting and globalizatidReport of the Director-General, ILC, 85th Session,
1997, p. 37.
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vicissitudes inherent in the subject have not abvéween gauged before embarking
irreversibly upon the drafting of standards.” Ithet words, experience of discussions in
the ILC on complex issues giving rise to controyefseference may be made, for
example, to home work or subcontracting) has shibvrimportance of selecting a subject
for standard-setting only when the necessary reseand preparatory work has been
completed and it can reasonably be considered that subject is “ripe” for
standard-setting activities. In response to thedsemvations, the Organization’s
constituents unanimously recognized the need getahe choice of ILS more effectively
to ensure that they have a better impdct.

In response to these concerns, in 1997 the GoyeBady adopted the concept of a
“regularly updated ‘portfolio’ of proposals for s@ard-setting items”. This portfolio had
the following aims:

... [to] give the Governing Body a wider overall vieaf possible standard-setting actions
when setting the Conference agenda and allow itéke strategic choices rather than
choosing a subject which is neither ready nor aeddg to anyone — a situation bound to lead
to disagreement and frustration during discussatnte Conference and disappointment at
the ratification or implementation stag&s.

The portfolio was also intended to assist in imjmgvthe situation by allowing the
Governing Body, over the course of its successkamgnations, to specify the profile of
the instrument on the selected subject. It was kewéndicated that, to prevent the
portfolio from becoming a mere extended catalogusubjects for standard-setting, all the
constituents should be more closely involved in fvecess through the technical
departments and decentralized structures of theefFinally, the question also arose of
whether the subjects in the portfolio should regptincertain criteria in addition to those
retained in 1987 (number of workers affected, vdlweworkers in the lower economic
stratum, severity of the probleft)and include a precise evaluation for each subject
envisaged of the added value that the new instrumenld bring to the ILO instruments
already in existence and to the internal legalesystof ILO member States. No. precise
response has been given to these issues.

A first portfolio of proposals was submitted to tl®verning Body in November
1997. This portfolio continued to be enriched ottee next three years and, in 2000,
contained around thirty subjects. In November 200Mhad to be recognized that this
approach offered advantages, but also evident@immgs:

... the Office has had neither the resources notiithe to evaluate all these proposals in such
a way as to determine their potential for standatting. Divergent and occasionally strongly
opposing views have been expressed with regardrtee of the proposed items, and it has
been extremely difficult to reconcile those viewdlie absence of an appropriate analysis, in
particular with regard to the expected impact afpmsed standards. To summarize, the greater
number of topics from which to choose complicateel lhusiness of making the choice, since
there was no way of ensuring that the items finallpsen by the Governing Body were the
most relevant to the Organization’s objectivesvduld therefore appear that, despite the good
intentions that lay behind it, the portfolio hag tieed up to its expectatioanz.

¥ Doc. GB.270/3/2 (Nov. 1997), para. 12.
“ibid., para. 14.
%1 Seeinfra, point I. B.3.

2 Doc. GB.279/4 (Nov. 2000), para. 8, and Doc. GB/2§Mar. 2002), para. 19.
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In general, the Organization’s constituents dree ftillowing conclusions from the
experience of the portfolio:

While it is not too difficult to agree in generakrins on the need to continue standards-
related activities, including traditional activiief this type, it is far more difficult to estadii,
in abstract terms, viable criteria with regardhe tlesired outcome of those standards in terms
of their objects, level, content and form. This segjg that the best guarantee of the viability
and relevance of standards-related activities illesnore in-depth preparatory workThis
would enable the Governing Body to include an itanthe agenda once its object, the need to
which it responds and the added value which thpgsed instrument would bring to existing
standards, have been as clearly defined and gbnagatked as possibl%?.(italics added)

It is in this context that the integrated approaghich will be discussed below, was
formulated. This approach is intended to ensureriievance of standards, the best
guarantee of which is the appreciation, shared raadty as possible, that the ILO’s
constituents must have of the value of the prope@sdidn. In other words, it consists of
seeking a broad consensus for the formulation wf arerevised standards.

(b) Formulation and adoption

Once the subject of the standard has been selemtegcle of discussions begins
which in general is spread over 40 month3his cycle is divided into two distinct phases.
Firstly, it includes a period of consultations khan the sending of questionnaires to
governments, which have to consult the most reptatee national organizations of
employers and workers in this respect. The sectiadgconsists of an examination of the
texts, following which the ILC proceeds to the atimp on a tripartite basis of one of more
instruments®

0] First phase: Consultation

During this phase, the Office has the respongybditholding consultations with the
Organization’s constituents in the field in which is proposed to formulate an
instrument?® For this purpose, the Office prepares a prelinyimaport on the situation in
law and practice with regard to the subject in ¥aeious countries, accompanied by a
guestionnaire intended to identify the position gdvernments on the international
standards that they consider it possible and d#sita adopt. Governments are requested
to reply and to gather the opinions of the mostasgntative employers’ and workers’
organizations. Based on the replies received, tieeOprepares a report which includes
draft conclusions that are submitted to the ILCegamination?’

It should be recalled that the Organization’s cituwsihts generally support the
consultation procedure by means of questionnainesthat this procedure remains the

2 ibid., para. 9.

¢ standing Orders of the ILC, arts. 39-40. The ILC agally follows the double discussion
procedure. However, in case of special urgency logrer specific circumstances so warrant, the
Governing Body may decide to submit an issue tolltli: for a single discussion, which clearly
results in a substantial reduction in the time nexgLifor adoption.

% ibid., art. 40. See Annex 1 which presents in diagnatic form the various stages of the
formulation and adoption of ILS.

%8 ibid., arts. 38 and 39.

%" In the case of a single discussion, the Officeaaly prepares a draft instrument at this stage.
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least costly means of carrying out a global comasioih, at least formally, on future
instruments. However, the use of questionnairesdiasd certain problems that have been
the subject of discussion within the ILC and thev&aing Body, most recently last
March. In 1994, during the discussion of the Repdrthe Director-General in the ILC,
certain constituents emphasized the need to impgaestionnaires, basically considering
them to be too long and over-detailed. Furthermpreposals were made to confine
guestionnaires to general principles and fundanheotmsiderations, leaving the
respondents to offer additional elements. In 199@, Director-General noted in this
respect that:

... the Office ... is often left to its own devicespcepare a report and questionnaire which
already give a fairly detailed outline of the sture and the content of the instrument. This
responsibility is of course entirely within the stitutional functions of the Office. But it is
regrettable that it does not have the chance teflitdrom some sort of preliminary guidance
on issues deemed essenfil.

In practice, the Office has noted that half of memBtates reply to questionnaires
within the time-limits. The Office has provided #ilthal indications of the replies
received over the past five years and on the ptaagenof comments by employers’ and
workers’ organizations communicated with the goweent replies, which are set out
below.

1998 (%) 1999 (%) 2000 (%) 2001 (%) 2002 (%)

Response rate 62 61 48 51 42

Employers/workers comments 37 33 33 34 22

The Office also noted that it is generally the samember States which reply to all
the questionnaires. Where there are variationgthiee considered that:

... the reply rate may be attributed to the degre®l@mbers’ interest in the subject proposed
for standing setting: this was obviously the casd 998 (worst forms of child labour) and
1999 (maternity protection), but also in 1972 (minom age) and 1982 (disabled persons).
Furthermore, it is more than likely that the mataition of ILO resources both at headquarters
and in external offices makes it easier to obtajplies, particularly in the case of countries
whose administrative infrastructure or human resesirdo not always make it possible to
carry out the necessary studies to provide relevaplies to the questionnaire. Lastly, it
should be borne in mind that the subjects dealh witConventions do not always hold the
same degree of interest for the ministries with alvhihe Office has established lines of
communication and may even concern ministerial deyants with a limited knowledge of
the ILO’s activity. Whether a reply on such instemts will be received depends to a certain
extent on that degree of interest or knowlea%e.

The Office therefore proposed that improvementh¢oquestionnaire could result in
its fuller integration into the standard-settingpgess, the modification of its form and
content and the optimization of its efficiency. Witegard to the first point, the Office
suggested that the questionnaire should be pregatesving a preliminary discussion
which could take the form of a general discussisee(the integrated approach) or a

8 The ILO, standard setting and globalizatidReport of the Director-General, ILC, 85th Session,
1997, Appendix, p. 73.

? Doc. GB.286/LILS/1/1 (Mar. 2003), para. 14.
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preparatory technical conference or meefihgvith regard to the form and content of the
guestionnaire, the Office considered that betteaparation upstream should make it
possible to reduce the size of the questionnaidefacus on the points that had not been
resolved or discussed during the preparatory phese.Office also indicated that it was
ready to envisage the elimination of the questiaenar that it could be accompanied by a
model instrument, which would make it possible tsualize the proposed instrument(s)
more easily. Finally, the Office recalled the imjamice of its resources being used with a
view to optimizing the use made of the questiormdireven proposed a better utilization
of information technology and that the questiommainould be placed on line (accessible
through the Internet), which would make it possitite# workers’ and employers’
organizations to send in their comments directly.

All of the proposals to optimize the questionnageeived a positive response from
the constituents. They all reiterated their attaghimto the practice of sending out
guestionnaires and emphasized that they did nott wansee it disappear. Certain
Government members expressed opposition to theingpldf preparatory conferences
(including the market economy countries — IMEC) dhd Workers’ group emphasized
that any preliminary discussion should not delaydgtandard-setting process.

(i) Second phase: Examination and formulation

As indicated above, the report and proposed coiclagprepared by the Office in the
light of the replies to the questionnaire are sghsatly submitted for examination to the
ILC. The examination of these documents and theudson of any amendments is
undertaken by a special tripartite technical coreriappointed the ILC for each item on
its agenda. Following these discussions, the teahrditommittee, and then the ILC in
plenary session, decide whether a Convention ce@Rmendation is appropriate for the
subject and adopt the corresponding conclusions.ifBim is then included on the agenda
of the following session of the IL& Based on this first discussion, the Office prepare
draft instrument(s) to be sent to governmentsHeirtcomments and those of workers’ and
employers’ organizations. In the light of the conmtsereceived, the Office prepares an
amended draft instrument which will serve as a $dsi the second discussion in a
tripartite technical committee of the ILC. The ®#at are finally adopted by the technical
committee are submitted to the ILC in plenary sagsivhich decides on their approval. If
the texts are approved, they are forwarded to th@'sl drafting committee for the
preparation of a definitive text. These texts dnent submitted to the ILC for final
adoption.

In practice, the time devoted to discussions imnemal committees is short and a
maximum of 19 sittings (57 hours) are availableirtyieach Conference session for their
work, to which may be added around 12 hours fordiating committees of the ILC’s
technical committeed® The work of drafting committees is particularlylidate, as they

% preparatory conferences are envisaged in arti(®) bf the Constitution of the ILO. Technical
meetings are less formal. Their composition and ratndould be determined by the Governing
Body on arad hocbasis.

%1 See doc. GB.286/13/1 (Mar. 2003), paras. 32-38. diseussions are due to continue in
November 2003.

%2 The ILC can also decide to include it on the agesidalater session.
% Doc. GB.286/LILS/1/1 (Mar. 2003), para. 6. The Qffiexplains that the “committee drafting

committee has the task of preparing the English Brhch texts, both versions being equally
authoritative, solving drafting problems specifigaleferred to it by the committee and ensuring
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(@)

have to ensure the clarity and appropriate forrtexfs, without affecting the compromise
solutions achieved during the discussions in tohrtiEeal committees. In March 2003, the
Office suggested, in response to the legitimateeors of the constituents in this respect,
the preparation of a code of good drafting prastit® preserve the coherence of the
instruments as a whof¥.This proposal was received favourably by the dresits.

Up to now, the ILC has adopted 185 Conventionsl&#Recommendatiors.

Overview of the production
of standards by the ILO

The question of the revision of ILS has arisen airtbe beginnings of the
Organization.

Revision of existing ILS

At its First Session in 1919, the ILC decided tolude in the final articles of each
Convention a provision envisaging an examinatioergven years of whether it was
appropriate to undertake a total or partial revisid the Conventiorf® In 1944-46, the
constitutional reform was intended, among otheedtbjes, to introduce the obligation of
reporting on difficulties preventing or delayingethatification of Conventiori€ with such
reports also being intended to facilitate the lievisof Conventions. In 1961, the Final
Articles Revision Convention (No. 116) was adopledl963, the Report of the Director-
General to the ILC analysed the shortcomings ofctireent revision procedure, which led
the Governing Body to propose to the Conferend®Bb the establishment of a simplified
revision procedure and a permanent technical mvisommittee of the ILC; in 1974, an
in-depth study of ILS was submitted to the GovegnBody with a view to re-examining
existing standards, creating an updated, concidecaherent International Labour Code
and possibly eliminating outdated instruments; 979, and then in 1987, two successive
working groups on ILS, chaired by Mr Ventejol, sutiad reports in which the question of
the revision of standards was prominéht.

that both texts are legally and linguistically cistent, where necessary informing the committee of
the legaland drafting problems encountered and the soluwoposed to overcome thenThe
ILC drafting committee“... prepares the definitive texts to be proposedh® €onference for
adoption”; ibid., para. 6.

34 The Office proposed that the code of good draftiragtices should cover the following subjects:
practices concerning the drafting of preambles;tlag to refer to international instruments; the
way to avoid needless repetitions between a Coioreaind its supplementary Recommendation;
terms to be used (or avoided), in particular imtieh to the gender dimension; basic terminology
and definitions of frequently used terms; traneladi in the two official languages of a number of
common expressions; and flexibility clauses: doB.Z86/LILS/1/1 (Mar. 2003), para. 41.

3 See the list in Annex 2.

3 1n 1932, for the first time, a Convention was sed, with the adoption of the Protection against
Accidents (Dockers) Convention (Revised), 1932 (8R).

37 Constitution of the ILO, art. 19.
% See, in particular, ILOQfficial Bulletin, Vol. LXX, 1987, Series A, Special Issue. The seton

Ventejol Working Group in 1987 drew up a list of Zonventions and Recommendations to be
revised.

10

Information note standards related activities and decent work 2003.doc



In 1994, in his report to the ILC on standardsieglaactivities, the Director-General
considered that in this respect the efforts of Ilth@ should focus on updating standards
which are no longer relevant and that it would ebennecessary to envisage revising
certain recent Conventions which have not beefigdtidespite their relevance, because
their provisions were considered to be too rigidiheir requirements were deemed to be
set too high. During the discussions of this issulgrge number of representatives of the
three groups came out in favour of revising and atipd existing standards. The
discussions also revealed a broad consensus amathee of the standards that should be
revised. The Director-General summarized the dsounsas follows:

[The standards that should be reviewed] fall into tategories. Firstly, those standards
described by speakers as out of date, obsoletesmited to present needs should be reviewed
and updated. It was stated that while some of tineight recognize principles that had
remained valid and should be retained, they alstadoed transitional provisions which often
had the effect of hindering rather than facilitgtthe application of these principles. Secondly,
those Conventions which have received few ratificet, whether old or new, should be
reviewed if they contain complex, detailed, rigidambiguous provisions that gave rise to the
difficulties encountered. The purpose of revisidroidd then be to adapt the provisions
concerned so as to enable the Convention to beyiafied and to ease its applicatidh.

It was following this discussion that the GoverniBgdy decided in March-April
1995 to set up a working party to examine the goesif the revision of standards and to
make Recommendations in this respect. The WorkiagyPwas also called upon to
examine the issue of the criteria to be used ferr#vision of standard€. The broadly
accepted reason for the revision was expressédutifotiowing terms in 1995:

... the revision of existing standards has two comgletary but distinct objectives: to update
standards on the one hand and to facilitate thiécedion of Conventions and their application
on the other hand. To these two must be addedré d¢hjective, which has been expressed
within the framework of the consolidation of starttaand which concerns the consistency of
the ILO’s standard-setting systef..

Since 1995, the Working Party has held 13 meetitigs|ast of which was in March
2002. It made a considerable number of proposalichwhave been unanimously
approved by the Governing Body.

(b) Results of the work of the Working Party on
Policy regarding the Revision of Standards

In March 2002, at the conclusion of its work, theMing Party on Policy regarding
the Revision of Standards drew up an informatiote mm the situation of its work and the
decisions taken with regard to the revision of déads. This valuable document is
attached in AnneX? In short, the Working Party enabled the GovernBuyly to take

% Doc. GB.261/LILS/3/1 (Nov. 1994), para. 16.

“0 Doc. GB.262/9/2 (Mar.-Apr. 1995), paras. 51 and B8e Working Party was composed of
16 Government members, (four per region), eight Bygyl members and eight Worker members. It
was chaired by a Government representative. The MpiRarty is a body of the Committee on
Legal Issues and International Labour Standards (Ltf#)e Governing Body.

“ Doc. GB.262/LILS/3 (Mar. 1995), para. 9.

“2Doc. GB.283/LILS/WP/PRS/1/2 (Mar. 2002). See Annex 3
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decisions with regard to nearly all the ILO’s instrents?® A reading of the document
shows that the Governing Body decided that, of th&85 Conventions and
194 Recommendations adopted to date by the ILO:

71 Conventions are up to date;

— 24 Conventions have to be revised;

— 54 Conventions are outdatéd:

— five Conventions have been withdrawn (never egtémto force);

— 73 Recommendations are up to date (two furthetoRenendations have been
adopted since March 2002);

— 17 Recommendations have been explicitly replagedter instruments;
— 15 Recommendations are to be revised; and
— 67 Recommendations are outdated.

It should also be noted that nearly 80 per ceth®fConventions considered to be up
to date by the Governing Body have been adoptext sif60, that no Convention adopted
since 1966 has been considered to be outdatedhahaver 80 per cent of the outdated
Conventions were adopted before 1947. Finally, Go@erning Body noted that a large
number of older Conventions have already been edvisxd decided to invite the States
parties to the original Conventions to examine tpessibility of ratifying the
corresponding revised Convention and denouncinthanoccasion the earlier Convention
so as to preserve the level of ratificatiofis.

Situation with regard to social security
(in terms of up-to-date standards)

In the field of social security, eight Conventicare considered to be up to date:

* The Working Party reached conclusions on 181 Cdinme and 191 Recommendations.
However, it did not reach conclusions with regadd tivo instruments: the Termination of
Employment Convention (No. 158), and Recommenddtn 166), 1982.

“ With regard to the outdated Conventions, it shdgchoted that the ILC has adopted a proposal
to amend the Constitution of the ILO and the Stagé@nders of the ILC so as to enable the ILC to
abrogate or withdraw Conventions and Recommendatibhe amendment to the Constitution is
intended to empower the ILC to abrogate, with a tiimds majority of the votes of the delegates
present, any Convention if it appears to haveitsgibject or no longer makes a useful contribution
to the achievement of the objectives of the Orgation. As of September 2003, some 76 member
States had ratified or accepted the amendmentydimg six States of chief industrial importance
(China, France, India, Italy, Japan and United o). The amendment will enter into force when
117 States have ratified it (including five of dhiedustrial importance). As a result of the
amendment of its Standing Orders, the ILC will iideao withdraw a Convention which has not
entered into force or which is no longer in forgerbason of denunciation, or a Recommendation.

> The principal concern of the Working Party was tevent a Member from deciding immediately
to denounce a Convention and putting off to a lated unspecified date the ratification of the
corresponding recent Convention. These two measgtatfication/denunciation) provide a balance
and have to be taken in a concomitant manner.
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(1) the Social Security (Minimum Standards) Conia@nt1952 (No. 102);

(2) the Equality of Treatment (Social Security) @ention, 1962 (No. 118);

(3) the Maintenance of Social Security Rights Cartios, 1982 (No. 157);

(4) the Medical Care and Sickness Benefits Conuanti969 (No. 130);

(5) the Invalidity, Old-Age and Survivors’ Benefi@onvention, 1967 (No. 128);
(6) the Employment Injury Benefits Convention, 146b. 121);

(7) the Employment Promotion and Protection agdimployment Convention, 1988
(No. 168); and

(8) the Maternity Protection Convention, 2000 (483).

Seven Recommendations, which accompany one or ofhtiese Conventions, are
considered to be up to date:

(1) the Maintenance of Social Security Rights Rer@mdation, 1983 (No. 167);

(2) the Income Security Recommendation, 1944 (NY, 6

(3) the Medical Care and Sickness Benefits Recordatém, 1969 (No. 134);

(4) the Invalidity, Old-Age and Survivors’ Benefilecommendation, 1967 (No. 131);
(5) the Employment Injury Benefits Recommendatit®64 (No. 121);

(6) the Employment Promotion and Protection agdimgmployment Recommendation,
1988 (No. 176); and

(7) the Maternity Protection Recommendation, 2000. (191)°

Furthermore, in view of the complexity of their pigions, the Governing Body also
considered that the Office should not confine ftselpromoting the ratification of these
Conventions, but should also offer technical aserst to member States in this field,
including through the dissemination of informatfén

In 2002, in the context of the 50th anniversarytlid Social Security (Minimum
Standards) Convention (No. 102), the Committee mpefs on the Application of
Conventions and Recommendations recalled thattémelard-setting activities of the ILO

“®In total, 13 Conventions and seven Recommendati@ne considered outdated (see Annex 3). In
the case of the Equality of Treatment (Accident Campéon) Convention, 1925 (No. 19), the
Governing Body invited the States parties to thev@ation to examine the possibility of ratifying
the Equality of Treatment (Social Security) Convemti 1962 (No. 118), by accepting its
obligations, particularly for branch (9) (employrhen injury benefit):
doc. GB.283/LILS/WP/PRS/1/2 (Mar. 2002), para. 14.

4’ Moreover, for Conventions Nos. 102, 118, 157, 118 and 121, the Governing Body invited

member States to inform the ILO, where appropriatehe obstacles and difficulties encountered
which might prevent or delay their ratification. &ihsituation should therefore be re-examined by
the Governing Body in due course.
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in the field of social security went back to theégors of the Organizatiof® It also
reviewed the history of the many instruments adbpiehis field:

The adoption of the ILO’s series of social securitgndards (31 Conventions and
15 Recommendations) corresponds to three genesatiased on different approaches. In the
first generation, the standards are inspired puadti by the concept of social insurance,
applicable to certain categories of workers andedog a specific contingency and sector of
activity (industry, agriculture, etc.). After the®nd World War, the international community
recognized the need to extend social protectiothéopopulation as a whole; the second
generation standards therefore reflect a more genmwncept of social security. The
Declaration of Philadelphia, adopted in 1944, rérgéel ILO objectives by including the
extension of social security measures to providgchiacome to all in need of such protection,
and comprehensive medical care. This conception iaispired the Conference when it
adopted the Social Security (Minimum Standards)w@ation, 1952 (No. 102). As indicated
by its title, this Convention provides for a minimuevel of benefits in each of the nine
branches of social security that it covers. Thérumsents adopted subsequently, in the third
generation, while drawing upon the model of ConweniNo. 102, offer a higher level of
protection in terms of the population covered dmlevel of benefit$?

It should also be added that this Convention isréference point in Europe, being
the minimum reference level for States which wislat¢cede to the European Union.

Coherence of the body of standards (between all existing
standards and future standards): Favoured contemporary
approaches

Two approaches are being explored by the Organoizatith a view to ensuring
greater coherence in the body of standards. Thesdhe integrated approach (i) and
consolidation (ii).

Integrated approach

In his report to the ILC in 1997, the Director-Gealeemphasized that the adoption of
standards over the years had given rise to anaparig of instruments covering similar
or analogous subjects. This overlapping, accortlinthe Director-General, in addition to
the risk of differences and even contradictionsults in a dilution of the impact of the
instruments as a whole. In accordance with therghtion of the Director-General, a large
number of constituents emphasized the fact thatbibdy of standards needed to be
coherent, significant and up to date.

In this spirit, it has been seen above that exjsstandards have undergone a
procedure of revision with a view to ascertaininigether they are up to date and relevant.
The Governing Body has also addressed the isstigtuwe standards and it was in this
context that theportfolio was developed. However, this method of proposirgests for
standard-setting did not give the expected resultsrms of overall vision. Indeed, one of
the main failings of the portfolio is that it doast ensure the coherence of the body of
standards, particularly in view of the fact thatiites not make a synthesis of instruments
which already exist in the selected field and doestherefore identify the added value
that could be brought by a new instrument.

48 Committee of Experts on the Application of Convens and Recommendations (CEACR),
Report, 2003, para. 46.

“ibid., para. 47.
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In November 2000, following a request by the GoiregrBody, the Office proposed
a new approach to standards-related activitiesexjtained by the Office, this approach,
known as thentegrated approachis:

... aimed at a better integration of standards antbemqselves and with the other means of
action of the Organization... The purpose of thigrapch is on the one hand to improve the
coherence of standards and their relevance inghedf the Organization’s objectives and on
the other hand to strengthen their impact througintegrated use of all the means of action
available to the Organizatiot.

In practice, this approach involves two aspectstlyi, upstream, strengthening the
coherence and relevance of the production of stdedarough a prior in-depth review of
existing standards; and secondly, downstream,awrdimfy their impact through integrated
and systematic action for their promotion and eatidun. At this stage, the first aspect will
be examined, with the second being addressed iodtiext of the implementation of ILS
and their effectivenesy.

With regard to coherence and relevance, the O#ig®ains that:

While the notion of coherence refers to the refatimetween existing and future
standards, the concept of relevance refers to #wred to which standards reflect the
Organization’s constitutional objectives, on the drand, and actual conditions, on the other.
Improving the relevance of standards means quitglgi enhancing their ability to promote,
in concrete terms, the ILO’s constitutional objeefiy while taking into account the wide
variety of circumstances in different countrigs.

In order to ensure coherence and relevance, thieeOffroposes to carry out a
preliminary in-depth review of the existing stardkarin the field in question. This
examination should also contribute to the emergesfca common assessment and a
consensus? The in-depth review consists of three stages wbattern in turn the Office,
the ILC and the Governing Body.

The first stage consists of making a complete itmgnof the situation in the area
under consideration and reviewing “existing staddan the light of the needs identified in
the area under examination, including needs foisi@v, with a view to determining the
objectives® The inventory should also take into account “&le tother means and
instruments available to the Organization for aginig its goals and responding to needs,
as well as the way in which those means have bpplied to implement the relevant
standards.” The Office considers that the invenstrguld make it possible to assess more
fully, in particular:

() whether and to what extent existing ILO or otheernational standards in the area
examined leave gaps in coverage that need to legl;fi(ii) the object of the

0 Doc. GB.279/LILS/WP/PRS/3 (Nov. 2000), para. 2.

*1 See Part llinfra.

*2Doc. GB.279/4 (Nov. 2000), para. 11.

%3 The Office explains that: “This seems to be no mbam common sense: an in-depth analysis of
the Organization’s existing instruments in a gieeaa should be carried out before including any
new standard-setting item on the agenda to bedufe relevance of new or revised standards in

that area, and to ensure the overall coherendeeautcome.”, ibid para. 13.

**ibid., para. 14.
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revisions decided, in principle, by the GoverningdB on the basis of the work of
the Working Party on Policy regarding the RevisafrStandards; and (iii) where
applicable, whether and to what extent in the aeamined standards would

overlap (for example, general standards and sécttaadards) which might call

for “consolidation”>®

The second stage consists of a universal tripadiseussion by the ILC of the
inventory that has been established with a vievotmulating, if the constituents so wish,
an integrated plan of action identifying, in thessific field, potential new subjects for
standards and endeavouring to specify the genbjettive and the form of the standards
envisaged. The tripartite discussion should theeefonake it possible, before placing a
subject on the agenda of the ILC, to gain a veparlidea of the form of the most
appropriate standards-related action to achievedéis&red objective. Finally, in the third
stage, the Governing Body will have to decide ttamdards-related or other action to be
taken and, in particular, whether the subject ghdid placed on the agenda of the ILC
with a view to the adoption of instruments

By proposing the integrated approach, the Officeogaizes that it is merely a
“common-sense method” which should enable the GungrBody “to include on the
Conference agenda items whose relevance is clestiblished in order to attain an
objective that has been identified in the courseipértite discussions’

The integrated approach was welcomed by the GawvgiBody and it was decided in
November 2000 to apply it in the field of occupatibsafety and health. An inventory was
therefore prepared by the Offitawith a view to its discussion by the ILC in 2003.

In June 2003, a general discussion based on thgraied approach was held in a
technical committee, which was called upon to asdbe situation with regard to
occupational safety and health, and the instrumemismeans of action currently available
to the ILO, and to propose conclusions which cadd/e as a basis for a plan of action for
the Organization and its constitueilsThe Committee’s conclusions concerning the
ILO’s standards activities in the field of occupaial health and safety revolve around five
points: promotion, awareness-raising and advockh«y;instruments; technical assistance
and cooperation; knowledge development, managen®mmd dissemination; and
international collaboration.

With regard specifically to the adoption of newtinsments, the constituents agreed
on the fact that a new instrument establishing amptional framework in the field of
occupational safety and health should be develagea priority. However, no agreement
was reached on the form that the instrument shtakd. In its report, the Committee
explains that:

The main purpose of this instrument should be taenthat a priority is given to OSH
in national agendas and to foster political comreitts to develop, in a tripartite context,

%% ibid.

*¢ The Office specifies that this system is not intghtb deny the Governing Body’s discretion to
place an item on the agenda of the ILC at its owtative to address a specific need.

" Doc. GB.279/4 (Nov. 2000), para. 17.
*8 Doc. GB.279/5/2 (Nov. 2000).

%9 See “Conclusions of the Committee” in the repdrthe Committee on Occupational Safety and
Health,Provisional RecordNo. 22, ILC, 91st Session, June 2003 (Annex 4).
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national strategies for the improvement of OSH dase a preventative safety and health
culture and the management systems approach. fonitsion as an overarching instrument
with a promotional rather than prescriptive conté@nivould also contribute to increasing the
impact of existing up-to-date ILO instruments andateontinuous improvement of national
OSH systems including legislation, supporting measwand enforcement. Such a practical
and constructive instrument should promote, intex, dhe right of workers to a safe and
healthy working environment; the respective resfimlittes of governments, employers and
workers; the establishment of tripartite consubtatmechanisms on OSH; the formulation and
implementation of national OSH programmes basedhen principles of assessment and
management of hazards and risks at the workplaad; lsitiatives fostering a preventive
safety and health culture; and worker participaton representation at all relevant levels. It
should strive to avoid duplication of provisionsiefhare in existing instruments. In order to
enable an exchange of experience and good pramtid®@SH in this respect, the instrument
should include a mechanism for reporting on achiex#s and progress.

In this context, the ILO’s other instruments on uational safety and health remain
in force, as the Committee proposes to revise paagity two Conventions previously
identified by the Working Party on Policy regarditige Revision of Standards. Finally,
with a view to increasing the relevance of ILO iostents, the Committee considers that
greater priority should be given to the developmeinhew instruments in the fields of
ergonomics and biological hazartfsThe Committee also emphasizes that as occupational
safety and health is an area that is in constaciinieal evolution, the high-level
instruments to be developed should therefore facug&ey principles. Requirements that
are more subject to obsolescence should be addréssmigh detailed guidance in the
form of codes of practice and guidelines. The ILt®@wd develop a methodology for the
systematic updating of these codes and guidelines.

The Governing Body will have to decide at is NovemB003 Session whether it
wishes to include occupational safety and healttheragenda of the Session of the ILC in
2005 as a standard-setting theme.

(i) Consolidation

It is in the maritime sector that the approachafsolidation has been developed. Far
from being an alternative to the integrated appnmpécshould instead be seen as included
within the latter, and as constituting one meand, a3y no means the only one, of applying
it.

In January 2001, the ILO’s Joint Maritime Commissibringing together shipowners
and seafarers, noted that “the emergence of theabglabour market for seafarers has
effectively transformed the shipping industry intiee world’s first genuinely global
industry, which requires a global response witlodybof global standards.” The members
of the Shipowners’ group and the Seafarers’ grogpeed that the ILO’s maritime
instruments currently in force should be regroupedl updated by means of a new
Framework Convention on labour standards applicablethe maritime sectott A
High-Level Tripartite Working Group was set up thetGoverning Body to formulate a
new instrument, which would incorporate in so farp@ssible the basic provisions of the

%1t adds that priority should also be given to thenulation of a new instrument on the guarding
of machinery in the form of a code of good practiCensideration should also be given to work-
related psychosocial risks in future ILO activities®e Committee on Occupational Safety and
Health, Report, plan of action, paras. 8 and 9 gx).

®1 See Joint Maritime Commission, Final Report, 29¢ssion, 22-26 Jan. 2001, para. 36.
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various ILS deemed to be sufficiently up to datehi@ maritime sector. As of September
2003, two meetings of the Tripartite Working Grdwgul been held?

A consensus emerged around the proposal that tremldated Convention should:

(@) incorporate, in so far as possible, the substaf all relevant maritime labour
standards with any necessary updating;

(b) be easily updatable to keep pace with developsria the maritime sector;
(c) be drafted in such a way as to secure the wjpessible acceptability;

(d) place emphasis on the means of enforcing ibwigions in order to establish a
“level playing field”; and

(e) be structured in such a way as to facilitate #Hcthievement of the above
objectives®®

The consolidated Convention is intended to makeafigbe solutions developed in
the framework of the International Maritime Orgaation (IMO) and will be subdivided
into various binding and non-binding parts. To aghi the objective of flexibility in
updating the instrument, one of the principal irsttons of the proposed consolidated
Convention is the possibility of using a simplifiggtocedure for the amendment of
provisions relating to the detailed implementatafrthe Conventiorf* Up to now, ILO
Conventions have not provided for an amendmentgoha®, with the result that changes
which may relate to a single provision give risethie formulation of a new instrument
(most frequently, a revised Convention). This anmest procedure based on tacit
acceptance envisages the entry into effect of thenament, unless a specified number of
member States express opposition, which should m@kessible to update the Convention
more easily®®

Another innovative aspect of the Convention shdaddhe very complete system for
following up its enforcement and supervision. le first place, it is envisaged that the
various aspects of enforcement at the nationall leile be identified and grouped in a

%2 December 2001 and October 2002.
%3 See doc. GB.286/LILS/8 (Mar. 2003), para. 3.

% The Office considers that the legal basis for #hieendment procedure lies in the fact that “the
legislators concerned (the International Labour @maice, acting under article 19 of the ILO

Constitution, and national parliaments) are nouiegl to set out all the details of the norms they
are establishing, but can leave such provisionbetaleveloped through a simpler procedure or
subsidiary legislation”, doc. GB.286/LILS/8 (Mar.(QR), para. 8.

® The Office explains that: “The procedure for amendiney tacit acceptance that would be
provided for in the consolidated Convention is insp by procedures contained in other
international instruments, especially those of Ititernational Maritime Organization (IMO). It is,
however, adapted to the particular circumstanceth®flLO: amendments of detailed provisions
could be adopted by a special committee establitlyethe Governing Body and consisting of
Members that had ratified the new Convention togettith representatives of the Shipowners and
Seafarers. Representatives of other ILO Memberddvoe able to participate without vote. Once
adopted, the amendments would have to be appravad ardinary session of the International
Labour Conference. When approved, they would be #tdainto ratifying Members for
consideration. They would enter into effect unlessarthan one-third of the ratifying Members, or
ratifying Members representing at least 50 per ofgfross tonnage of the world’s merchant fleet,
expressed their disagreement within a prescribeidgdf some ratifying Members expressed their
disagreement (but not enough to block the amendmtbietamendments would not take effect with
respect to them.”, doc. GB.286/LILS/8 (Mar. 2003ra 7.
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separate section. This section should define tleeabthe various actors in relation to its
enforcement? It is also planned to establish a system of natieertification, based on

national inspections, of compliance with the prmns of the new Convention. The
measures envisaged would be based on the ILO'sndgspgy machinery, including the

complaints procedure¥.

During the discussions in the Governing Body in 8003, the reactions of the
constituents were generally positive, although aiertof them emphasized that the
traditional ILO supervisory machinery should notvibeakened as a result.

® The Office indicates that: “A proper interaction this part with the rest of the consolidated
Convention is a major aim. Not only should the [smns on enforcement offer inspectors, at the
flag-state and port-state levels, effective sohgion practice to ensuring implementation of the
provisions setting out the standards; but eacthadgéd provisions should be drafted in a way which
enhances their enforceability. Account would alsedto be taken of the interaction between the
provisions of the consolidated Convention and eela@ctivities under other international
instruments, such as those of the IMO, especialthé field of safety and security and professional
competencies. The coordination of similar inspeciom be carried out under the consolidated
Convention and IMO Conventions is given particulanportance in this connection.”,
doc. GB.286/LILS/8 (Mar. 2003), para. 12.

7 Seeinfra.
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A.

Diversity of standards-setting instruments

The ILO Constitution provides that the ILC may atldpternational labour
Conventions and Recommendatidns.

International labour Conventions

Synonymous with international treaties, internaiolabour Conventions go through
a pre-established tripartite discussion procedotk as explained earlier, are also adopted
within a tripartite framework.Once a Convention has been adopted by the ILC, the
member States are required under the Constitutiotring it before the competent
authorities “for the enactment of legislation ohart action™ This innovative requirement
is intended to generate democratic debate at radtiemel on whether it is appropriate to
ratify the international labour Convention concetnié the member State decides to ratify
the Convention, it is only at that point that igages binding force for that State and that
the State has to take such action as may be negé¢ssaake its provisions effective.

Generally speaking, it is recognized that Converstibave to be universal — in other
words ratifiable by the largest possible numbeBtites — adapted to national conditions,
flexible and viable. Some Conventions are moreri@elh, setting out specific standards
which the member States undertake to comply withooachieve through ratification,
while others are more of a promotional nature,irsgthims that have to be pursued by
means of ongoing national action plérstom the point of view of the ILO Constitution,
international labour Conventions do not affect mdéagourable national provisiors.
Furthermore, if a State withdraws from the ILOreimains bound by Conventions which it
has previously ratifie.

Since the Organization was founded the ILC hasymgsan intense programme of
legislative activity with 185 Conventions adopted tdate, which involved
7,160 ratifications. They cover all labour-relatdadsues. As stated, 71 of the
185 Conventions adopted have been deemed to be dpt¢ by the Governing Body
following a tripartite examination over a period mabre than seven years. Eight of these

Y ILO Constitution, art. 19(1).

2 As mentioned, international labour Conventionsatepted by a two-thirds majority of delegates
to the ILC: ILO Constitution, art. 19(2).

%ibid., art. 19(5)(b).
*ibid., art. 19(5)(d).
®ibid., art. 19(3).

® See Committee of Experts on the Application of @anions and Recommendations (CEACR),
report, 1981, pp. 13-14.

"ILO Constitution, art. 19(8).

8ibid., art. 1(5).
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are regarded as fundamental, while four others parerity Conventions. With the
exception of the Weekly Rest (Industry) Conventid®21 (No. 14), and the Forced
Labour Convention, 1931 (No. 29), none of the Comiees adopted before 1945 is
regarded as up to date.

Lastly, mention should also be made of the ILC’s 0§ Protocols, which are also
international treaties, but which, in the ILO coditedo not exist independently since they
are always linked to a Convention. Like Conventjotiey are subject to ratification
(however, the Convention to which they are linkésbaemains open for ratification).
They are used for the purpose of partially revistanventions, in other words where the
subject of the revision is limited. They thus allagaptation to changing conditions and
they enable practical difficulties to be dealt withich have arisen since the Convention
was adopted, thus making the Conventions more anteand up to date. Protocols are
particularly appropriate where the aim is to keefadt a Convention which has already
been ratified and which may receive further ragificns, while amending or adding to
certain provisions on specific points. The ILC adspted four Protocols to ddfe.

B. International labour Recommendations

International labour Recommendations go through stéime tripartite drafting and
adoption process as Conventions. They too haveetdrbught before the competent
authorities:* but they are not subject to ratification and da tierefore have binding
force. The ILO Constitution provides that Recomnatimhs shall be adopted where the
subject, or aspect of it, dealt with by the ILChist suitable for a Conventidh However,
practice has moved away from the primary role medifor in the Constitution, and most
up-to-date Recommendations supplement and cldréycontent of the Conventions they
accompany. Only a small number of independent Retamiations have been adopted by
the ILC® Recommendations serve above all to define thedatds that are to guide
government action.

® The fundamental Conventions are: the Forced Labonréntion, 1930 (No. 29); the Freedom of
Association and Protection of the Right to Organzenvention, 1948 (No. 87); the Right to
Organize and Collective Bargaining Convention, 194¢o. 98); the Equal Remuneration
Convention, 1951 (No. 100); the Abolition of Forckdbour Convention, 1957 (No. 105); the
Discrimination (Employment and Occupation) Convemtid958 (No. 111); the Minimum Age
Convention, 1973 (No. 138); and the Worst Form&bild Labour Convention, 1999 (No. 182).
The priority Conventions are: the Labour Inspectianntion, 1947 (No. 81); the Employment
Policy Convention, 1964 (No. 122); the Labour Irtjm (Agriculture) Convention, 1969 (No.
129); and the Tripartite Consultation (Internatiobabour Standards) Convention, 1976 (No. 144).
The classification affects mainly the regularity tife reports to be produced, since these
Conventions are subject to a two-year rather thifweayear reporting cycle.

19 These are the Protocol of 1982 to the Plantatiamsvéntion, 1958 (No. 110); the Protocol of
1990 to the Night Work (Women) Convention, 1948 (B®) (Revised); the Protocol of 1995 to the
Labour Inspection Convention, 1947 (No. 81); andRhatocol of 1996 to the Merchant Shipping
(Minimum Standards) Convention, 1976 (No. 147).

L0 Constitution, art. 19.
Zibid., art. 19(1).
13 This was the practice between 1951 and 1970. I2,20@8 independent Recommendations were

adopted: the Promotion of Cooperatives Recommerrt#glio. 193), and the List of Occupational
Diseases Recommendation (No. 194).
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1.

2.

3.

The ILC has adopted 194 Recommendations to datef Which are classified as up
to date.

Other ILO instruments developed in practice

Although Conventions and Recommendations are teguiments most commonly
used by the ILC to formulate standards, it has,alsds long practice, used other types of
texts.

ILC and Governing Body declarations

Declarations are generally used by the ILO ILC ov&ning Body in order to make
a formal statement and reaffirm the importance tvhite constituents attach to certain
principles and values. Although declarations aré¢ subject to ratification, they are
intended to have a wide application and containlmjim and political undertakings by the
member States. In some cases declarations couldedmrded as an expression of
customary law. Four declarations have been adoptedhe ILO: the Declaration of
Philadelphia in 1944, which has since formed aegrdl part of the ILO Constitution; the
Tripartite Declaration of Principles concerning Kiuhtional Enterprises and Social Policy
in 1977; the Declaration on apartheid in 1964nd lastly, in 1998, the Declaration on
Fundamental Principles and Rights at Work.

ILC resolutions

The ILC generally uses resolutions on two occasibirst, it may use resolutions as a
way of formally expressing its will or its opinian a given subject. These resolutions are
intended as a response to practical situations spatific needs. Some are used as
guidelines in terms of social policy standards awdreference points by the ILO’s
supervisory bodies for evaluating national situaiG Secondly, the ILC may adopt
resolutions accompanied by conclusions followingegal tripartite discussions within one
of its technical committees. Although such disomssi may not lead directly to a
standard-setting action, in many cases they enaolelems to be explored in detail and
from every angle (this was the case with socialisgcin 2001, the informal economy in
2002, and the employment relationship in 2063Jhis year a general discussion on
occupational health and safety was held as pararofintegrated approach towards
establishing an action plan identifying, inter atiaw possible normative subjetts.

Other ILO texts

Technical committees of experts, special or rediooaferences and bodies set up to
deal with particular issues (social security, labstatistics, health and safety) or sectors

14 Amended in 1988 and 1991.

5 The resolution of 1952 concerning the independesfcéhe trade union movement and the
resolution of 1970 concerning trade union rightsl dheir relation to civil liberties may be
mentioned here.

16 Some people warn against the risk that the gemsalission process may gradually take the
place of standard-setting measures.

7 Seeinfra.
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(industrial committees, joint maritime commissiatc.) are also required to adopt texts
which may take various forms (resolutions, guidedin standard regulations). These
standards vary both in their content, which mayateelto fundamental principles or
technical matters, and in the authority conferredtioem. However, they are certainly
useful in that they are designed to respond totisedsituations and have been adopted by
bodies representing the interests involved.

Lastly, mention must be made of the guidelines@ks of practice prepared by the
International Labour Office’s technical departmeatsl branches. Although not binding,
they are still useful in that they are sometimesvjated for in the Conventions themselves,
and they develop and flesh ILS. Their amendmentguore is also much more flexible
than for the international labour Conventions arg¢dtnmendations. These guidelines and
codeslsof practice are subject to the tripartitecuision process and to the Governing
Body:.

4, Possibility of importing instruments from the
experiences of other institutions: Example of
the European Union’s open method of
coordination

We have decided to give a brief description of tpen method of coordination
adopted by the European Union in order to takeoacih the social field and other
politically sensitive areas. This method is a namdimg way of taking action and is
accompanied by monitoring devices and incentives.

The open method of coordination was designed b¥tivepean Union as a means of
achieving the strategic objective set for the m®dade at the Lisbon European Council in
March 2000, which was “to become the most competiind dynamic knowledge-based
economy in the world, capable of sustainable ecangmwth with more and better jobs
and greater social cohesidh"The open method of coordination, based on swoff \@as
presented as the ideal instrument for pursuinghtegiated approach which took account
of social and economic aspétts

This method basically involves three phases whiely be summarized as follows:

(1) The definition of common objectives at a suptamal level: the EU draws up
guidelines, in consultation with the social partpewhich are intended to help the
member States to define their own national policlde role of these guidelines is to
identify objectives which are common to differenember States in certain fields,
and to make it possible to coordinate the meadafen by various actors at various
levels;

(2) The implementation of these objectives at matiaand regional level: the aim is to
adapt the objectives to the specific needs andimistances of each member State,

18 Reference may be made here to the Guidelines enpational Safety and Health Management
Systems, adopted in 2001, the series of practigidegines on HIV/AIDS and the world of work,
adopted in 2001, and the practical Guidelines dat$an the Use of Chemicals at Work, adopted in
1993.

19 European Council, Lisbon conclusions, Mar. 2000apar

0 This method was initially applied in the employmdietd, but was subsequently extended to
other politically sensitive areas, particularly dmating poverty and social exclusion.
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D.

which has to define the most appropriate formsabiba and to actively involve the
regional and local authorities, the social partraerd civil society in various forms of
partnership;

(3) The evaluation of these national and regiowéitjes at a supranational level in order
to identify best practice and engage a learninggss: common parameters have
been developed in the form of indicators, which barused to measure the progress
made by the member States towards achieving tbéfical commitments?

The open method of coordination gives a completely picture of soft law. Rather
than merely establishing guidelines, it actuallywolves a multi-stage process. The
monitoring phase is designed to check how far teenber States have met their political
commitments, to compare the different performarees to identify best practice. This
exercise is now carried out using indicators dgvetbin common. Thus, although they are
not binding, the guidelines are supplemented bgre fof supervision which makes the
commitments more than just voluntary. The main afrthe open method of coordination
is to be a learning process and a way of dissemg&nhowledge. The idea is to make the
good practices used by member States accessildertpare the different policies adopted
to achieve the same goal, and to encourage the ereBthtes to take the lead from the
best performers.

Opinion is divided on the impact of this method.

Maximization and strengthening of
international labour Conventions

There is a consensus within the ILO about the ingmoe of the Convention, which
has proved to be the most complete form of starsdagidted activity. In other words,
people recognize the importance of internationdblat Conventions as a unique and
irreplaceable source of binding obligations whopgliaation is subject to a number of
different types of supervisory procedures. Howewerertain degree of dissatisfaction has
been expressed about how they are developed aindotims.

More specifically, in his report to the ILC in 199%he Director-General pointed out
that in recent years Conventions had been develogied a sort of “maximalist” strategy,
which aimed to include provisions with high addeadue that were already in force at
national or regional level. In his view this stigdepresented major risks, and it was more
appropriate for Conventions to establish a geneesthework, subject to more detailed
provisions set out in Recommendations or flexipititauses. When they came to discuss
this report the delegates to the ILC generallyrelytiagreed with the Director-General.
They commented in particular on the limits of umsadity and the scope of recently
adopted Conventions; their complexity; the neecktmncile realism and dynamism in the
aims pursued; and the need for flexibility. Thebsasvations are examined below. A basic
(and far from exhaustive) comparison is given oé tmain characteristics of the
Conventions adopted by the ILC and their effect the way in which they were
subsequently received by the member States (ttadslesually in a more or less high rate
of ratifications).

2l |In its assessment of the application of the EumspEmployment Strategy, the European
Commission found that these indicators have prothtééress of convergence” towards the best
performers in the European Union: COM(2002) 416lfip. 15.
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1. Scope of the Conventions

It may be generally observed that most general €ations have a longer shelf-life
than sectoral Conventions. The most ratified upgdte Conventions usually have
universal or at least very wide scope. Those rgato specific fields, including social
security, are the ones which have evolved mostkewdifftly, have been most widely
guestioned when it comes to revision, have spawmetargest number of instruments and
have encountered the most severe ratification prodl From this angle, the issue of their
complexity becomes very important.

2. Complexity of the Conventions

As mentioned earlier, it is accepted that recenhw@ations have often been too
complex and too detailed, and that this presemtgjar obstacle to ratification. In order to
remedy the situation, the Director-General appeaei®94 for standards-related activities
to be refocused on fundamental principles or oaldishing a general framework in the
field in question. In his view, technical provisgshould form part of flexibility clauses or
Recommendations. Such an approach should have itket ckffect of making the
Conventions adopted more universal.

In practice, Conventions which are limited to a fewmdamental provisions have
generally been much better accepted by the membatesS than long, detailed
Conventions. However, this observation needs tquadified by looking at the subject of
the Convention, in other words the choice of fislgust as important as the level of detall
of the Conventiof??

In the case of the most ratified and not too detaConventions, the techniques used
by the ILC have varied. Some Conventions are Omgahiaround recognition of a
fundamental principle, accompanied by a minimum berof supplementary provisiofs.
Others define a series of unlawful measures, Igathe national legislatures full scope to
decide on implementing rules and meth&dBhere are also Conventions which establish a
general prohibition with a few exceptiofis,or which establish clearly defined
requirgnents or rightS. Lastly, some are based on reciprocal relationséet member
States.

Generally speaking, these Conventions do not seekmpose detailed rules on
national legislatures or governments. They estalpisnciples or limits while respecting
each Member’s ability to decide what legislatioegulations or other provisions giving
effect to the international standards would be appate for the national situation.

2 Some Conventions have been ratified very litteere though they contain only a general
principle. See, for example, the Conventions orr&iofiwork.

%3 The freedom of association and collective barggit@onventions Nos. 87 and 98 are examples
of this type of principle-based Convention.

%4 See the Abolition of Forced Labour Convention, 109@. 105).
%5 See the Underground Work (Women) Convention, {885 45).

% See the Protection of Wages Convention, 1949 (&), or the Weekly Rest (Industry)
Convention, 1921 (No. 14).

%" See the Equality of Treatment (Accident CompensdiConvention, 1925 (No. 19).
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4.

In addition to these types of Conventions, the é@ffinas proposed that Conventions
should be developed for the purposes of nationatdioation, feeling that this technique
could be useful particularly with Conventions relgtto specific fields. In such cases, the
Office explains that it should be up to the natidegislatures to regulate the conditions
and methods of applying the ILS, while the lattegrety set out guidelines or required
outcomes(“obligation de résultat”), or define what is not compatible. Lastly, where
national legislation and practices appear to vary widely, the Office proposes that
Recommendations should again be used, rather thave@tions’®

Dynamism and realism

The balance between realism and dynamism in the pimsued by the Conventions
must be considered and defined in each individaakcIn other words, the desire for
realism must not overwhelm the vital dynamic rdlattthey play, so that the Conventions
can help to steer social progress in the diredtishould take. In this respect, particularly
in fields where there are frequent developments, iitnportant to provide for quick, easy
and flexible ways of changing the Conventions @ tibxts to which they refer (codes of
practice, guidelines, etc.

Flexibility

The need for greater flexibility is a response toequirement set out in the ILO
Constitution® However, it must be stressed that some delegattetILC have used the
debate on flexibility as an opportunity to try totroduce a general movement toward
deregulation within the Organization itself. Thisitdrpretation of flexibility has
encountered considerable opposition, with somerdiggit as a clear violation of the very
aims of the ILO.

The concept of flexibility is used when clausescheebe included in Conventions to
enable them inter alia to be ratified in part oplal gradually** It should be pointed out
that, in practice, such provisions have not prowasdsuccessful as expected and no
empirical study has really been carried out thaghinexplain why. However, it seems to
be agreed that they are relevant, but in some disgsare regrettably complex. For
example, in the field of social security and theci8b Security (Minimum Standards)
Convention, 1952 (No. 102), the Committee of Exgpert the Application of Conventions
and Recommendations noted in 2003 that:

Convention No. 102, in the same way as the latgriuments, militates against the idea
of rigidity that is often held of Conventions. Ca@mtion No. 102 offers a range of options and
flexibility clauses making it possible to attairadually the objective of universal coverage in
harmony with the rate of national economic develepm Each country may apply the
Conventions through a combination of contributong anon-contributory benefits, different
methods for the administration of benefits, genaral occupational schemes, compulsory and

%8 This is what has happened in the field of indukstetations.

%9 Seeinfra.

%0 See ILO Constitution, art. 19(3).

31 various forms of flexibility clauses have beendibg the ILC. They may refer to the scope of the

Convention, its content or the methods to be usdchplement it. See, on this subject, a document
prepared by the Office in 1989: doc. GB.244/SCiB/&nnex 5.
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voluntary insurance, and public and private pagytition, all intended to secure an overall
level of protection which best responds to its 1seed

It added that:

The flexibility contained in its provisions has péitad Convention No. 102 to pass the
test of time, and to encompass the new model ddlksecurity that is emerging, in which that
part of responsibility that is renounced by theté&ta taken up by private insurance schemes,
enterprises and insured persons themséfves.

5. Use of Recommendations and soft law

For at least ten years now the question of theoti§@dependent” Recommendations
and other soft law instruments has come up replated discussions among the
Organization’s constituents. In 1994, for exampkes Director-General emphasized the
value of Recommendations and the role they coulty [@s independent instruments
without being associated with Conventions, paréidylwhere the field in question was not
suitable for standard-setting measures. He poirgetl that more than half of the
instruments adopted between 1951 and 1970 werepemdent Recommendations,
although they became the exception after 1971. Director-General's comments
produced various reactions, with mainly the employembers stressing the benefit of
making greater use of independent RecommendatBomee government delegates and the
whole of the workers’ group expressed a certainptsgem, not because the
Recommendations lacked intrinsic value, but becafisbe attitude shown towards them
at national level by governments and employersapizations, which did not attach any
importance to them because they contained no lggiaations and were not subject to
any regular supervisory mechanism.

The idea of making greater use of Recommendatiesigriaced in a following report
presented in 1997. This time the Director-Generappsed that Recommendations should
have a monitoring mechanism, although he did ngt which®® The proposal was
generally well received by the governments, alttotige workers were more hesitant,
stressing once again that the value of Recommendatiepended on how they were
implemented by the member States and monitoretid{1O’s supervisory bodies.

Alongside the discussion about the use of Recomatems, since 1994 the Director-
General has also tried to generate debate abouwtsthef other soft law instruments such
as guidelines and codes of practice. Most of theposals were fairly well received,
since they were not intended to take the place tahdard-setting measures. It was
emphasised that these sorts of instruments camasendip and amended more quickly in
areas where the situation is rapidly changing, tiey are also more flexible and non-
binding.

This idea was fleshed out over the next few yeans| there was talk of updating
Conventions by referring to non-binding instrumeihtspractice, the ILC already uses this
technique. Thus it is a special feature of somev€ntions that they make it compulsory
for each member State to ensure on a regular tadishey comply with the most recent
data in certain specified fields. The ILO’s supsovy bodies then use the International
Labour Office’s codes of practice, together withnstards drawn up jointly by a number of

32 CEACR, report, 2003, paras. 51 and 52.

* The Office proposes incorporating a monitoring s&in the text of the Recommendation, to be
adjusted to the subject in question.
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international institutions including the ILO, tosass whether national legislation and
practice comply with the IL& The Office explains that “this technique of reféno non-
binding instruments which are themselves regulagbdated offers the advantage of
limiting the revision needs of such Conventionstlo® points in questiort® It might also
allow a better balance to be achieved between digmarand the desire for realism, as
discussed earlier. The Office adds that this tepli “is particularly useful for
Conventions relating to scientific or technicalnstards, as such standards are in constant
evolution and in principle do not give rise to aowersy when they are established by
institutions having internationally recognized anrity on the subject®

3 For example, the Radiation Protection Conventid®60 (No. 115), provides thafsuch]
maximum permissible doses and amounts [of radipsball be kept under constant review in the
light of current knowledge” (Art. 6(2)). Also thec@upational Cancer Convention 1974, (No. 139),
provides that “in making the determination requitgdparagraph 1 of this Article, consideration
shall be given to the latest information contaimedhe codes of practice or guides which may be
established by the International Labour Office, adlwas to information from other competent
bodies” (Art. 1(3)). Lastly, the Labour Statistics tvention, 1985 (No. 160), provides that “in
designing or revising the concepts, definitions amethodology used ... Members shall take into
consideration the latest standards and guidelistbkshed under the auspices of the International
Labour Organization” (Art. 2).

% Doc. GB.276/LILS/WP/PRS/2 (Nov. 1999), para. 34.

*ibid.
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lll.  Complementarity of the constitutional
machinery for the application of
Conventions

The implementation of international labour Convensi and verification of the
conformity of national law and practice depend dwirt ratification (A), which is
indispensable for the ILO’s supervisory bodies tdee into operation (B). In their
awareness of the close relationship between ratific and supervision of compliance
with Conventions, the ILO’s constituents have depet a follow-up procedure through
which it is possible to provide help to States thawe not ratified the fundamental
Conventions in their efforts to promote complianegth them. This is the 1998
Declaration on Fundamental Principles and RighWaitk (C).

A. Ratification

Ratification is the act by which a State givexissent at the international level to be
bound by a treaty. The ILO does not deviate froettaditional approach of international
law in this respect. As international labour Corti@rs are not binding in themselves, it is
through their ratification that the State assuntes abligation to give effect to them.
Various observations are prompted in this resgecitly, ratification is the prerogative of
the State; it gives rise to obligations that thaet&talone has to assume and which, if they
are not respected, call into question its inteamat responsibility. In other words, States
are the main channels in the implementation ofivatitonal standards. The Constitution of
the ILO provides that, once the State has commtedct the Director-General its formal
ratification of the Convention, it “...will take suchction as may be necessary to make
effective the provisions of such ConventiohHlowever, the ILO makes an exception from
the general rule of international law by prohikitiratification from being accompanied by
reservations’ Furthermore, within the ILO, ratification resulits the acceptance by the
State that it is subject to the supervisory maakirenvisaged in the Constitution and
which is described in greater detail below. Finaltyview of the multilateral nature of the
ILO, ratification constitutes, and this is perhdpe most important point in seeking the
universal application of labour rights, an underigkby a State in relation to other States
to adopt a “standard of fairness on which all caeatcan build an institutional framework
for national labour markets:”

Three questions are regularly raised by ILO comstits relating, respectively, to the
ratification rate of ILO Conventions and the assess of obstacles to ratification (1); the
use of universal ratification to obtain a globakt®m of supervision for fundamental
labour rights (2); and the minimum threshold offiedtions set for an ILO Convention to
enter into force for the Organization (3). A foughestion could be added relating to the
responsibility of the State in respect of violagaof international labour Conventions that
it has ratified by private entities on its territqg).

For all these issues, there appears to be agreamethie fact that special attention
has to be paid to the observations of governmepts which the final responsibility rests

! Constitution of the ILO, art. 19(5)(d)

2 The reason most commonly given for this exceptiothe tripartite nature of the Organization
adopting the standards.

3 Working out of povertyReport of the Director General, 91st Session, R@D3, p. 70.
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1.

for the ratification and application of standardfey also bear the greatest part of the
legislative and administrative burden resultingrirthe ratification of Conventions.

Ratification rate of ILO Conventions
and assessment of obstacles

In his report in 1994, the Director-General noted a stagnation in the raf
ratification of Conventions, even if the total nuenlof ratifications continued to rise. This
observation is still valid today, even though dermomments should be made. In practice,
when considering the total number of ratificatioing figures show that the progression of
new ratifications has continued over the past figeades. Since 1955, the number of new
ratifications has been approaching or higher thHah d year, or 1,000 a decade. Over the
past decade (1995-2003), the number of new rdiibica was nearly equivalent to that of
the previous decade (1985-94Y.he average ratification rate is around 40. Howetrés
figure is not very indicative and information shddle provided for the 71 Conventions
which are up to date, including those consideredb® priority or fundamental
Conventions. The up-to-date Conventions registexvamage rate of 47.5 ratifications. The
average rate of ratification falls for Conventioadopted over the past two decades,
namely an average of 22 for the Conventions addpéddeen 1981 and 1990, and 20 for
those adopted between 1991 and 2000. Leaving #sed®V/orst Forms of Child Labour
Convention (No. 182), this latter average fallsstically to nine® Bearing in mind that
Conventions do not concern all member States gquzdl of the 71 Conventions that are
up to date have been ratified by under 50 per aktite member States of the ILO, while
those adopted since 1987, with the exception ofv€riion No. 182, have been ratified by
fewer than 11 per cent of member States. In the ohghe fundamental and priority
Conventions, they have been ratified by an avecddé1.4 and 93.5 States, respectively.
Indeed, disregarding these latter Conventions, tmdyProtection of Wages Convention,
1949 (No. 95), has been ratified by over 80 St&d&3 and the Weekly Rest (Industry)
Convention, 1921 (No. 14), by over 100 (117).

If these data are analysed in detail, they proviteresting information on the
regions. Although ratification rates have contindedrise at the global level, there are
clear variations between regioR&Vhile Africa and Asia remained well below the age
for member States during the 1985-94 decade, tfeggens have caught up over the past
decade, with new ratifications rising from 92 tdla6r Africa and from 71 to 169 for Asia
and the Pacific. It should, however, be noted twatund 68 per cent of these new
ratifications concern fundamental or priority Contirens and that 17 per cent of
ratifications for the two regions are solely forrwention No. 182. The Americas have
also seen an increase in the number of new ratdits, rising from 130 for the decade
1985-94 to 189 for the past decade. In this regdin5 per cent of ratifications are for
fundamental or priority Conventions. Finally, Eueopas shown an important decline in
the number of ratifications, registering 700 ratifions during the decade 1985-94,
compared with only 316 for the past decade. Thiggeds show that international labour

* Defending values, promoting change: Social jusiica global economy: An ILO agendaeport
of the Director General, ILC, 82nd Session, 1994.

® See Annex 6.
® See Annex 7.
" See Annex 8.

8 For details, see Annex 6.
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Conventions are of interest both to industrialized! developing countries, even though
the average ratification rate in the latter is diehigher.

Finally, the trends of ratifications have remainvedly uneven in relation to the fields
covered by Conventions and, within each field, adiom to the Conventions themselves.
With regard to the fundamental Conventions, thehteiGonventions concerned have
received a remarkable rate of ratification, at ®@mer cent of member States. However,
it should also be noted that certain Conventioteting to fundamental rights, such as the
Collective Bargaining Convention, 1981 (No. 154)iwa ratification rate of 34, has not
had the same success. In general, it would appearsectoral Conventions and those
covering specific fields have been less well ratifthan other Conventions. For example,
in the case of social security, the Conventionssictered to be up to date have been
ratified on average by 13 per cent of member States

Analysis of ratifications involves a number of fat and is not interpreted in the
same way by the ILO’s constituents. In certain sgseployers and many governments),
these trends, particularly relating to the Convardiadopted over the past ten years, are
perceived as being an aggravation of previous femdhich were already a matter for
concern. For others (particularly workers), theg aelatively stable trends showing a
constant progress which, in the general contexintérnational deregulation, is not
unsatisfactory. Emphasis is also placed on thetfettthe number of ratifications does not
express the full value of Conventions, in viewlwdit role in guiding social progress (as a
reference point for collective bargaining, andnfiiencing national priorities and private
initiatives).'® However, it is generally acknowledged that themamy purpose of
Conventions is to be ratified, since ratificatioengrally means that law and practice can
be brought into conformity with the Convention ahdt measures are taken to ensure that
no conflict arises with the accompanying Recommgada

During the discussion of the Report of the Direcg@neral in 1994, the reasons most
frequently given to explain the stagnation of rasifions was analysed in greater detail: the
content of Conventions was deemed too complex aed-aetailed; the difficulty of their
incorporation into international law: the dissuasive legal and economic costs of adgaptin
the national system; the administrative burdeneél#o the procedure of the submission of

% See Annex 9.

1% For example, in the field of social security, BEACR has observed that Convention No. 102
has had a substantial influence on the developwifesbcial security in the various regions of the
world, and is in practice deemed to embody an matiwnally accepted definition of the very
principle of social security. Furthermore, the Coittee added that 40 countries have ratified
Convention No. 102 and have therefore incorporégegrovisions into their internal legal systems
and, in many cases, their national practice; nealtlyhe industrialized countries have established
social security systems covering the nine brand¢beshich Convention No. 102 applies; many
developing countries, inspired by Convention No2,1i8ave embarked upon the road to a general
social security system, even though nearly allheirtsystems are more modest in scope and, in
general, do not yet encompass unemployment or yamihefit; most of the social security schemes
in Latin America, which have their origins in theaf social insurance, were greatly influenced by
ILS and, in particular, by Convention No. 102; Caomi@n No. 102 served as a model for the
adoption of the European Code of Social Securitgptatl under the aegis of the Council of Europe
with the collaboration of the ILO; and the Europegocial Charter provides that the Contracting
parties undertake to maintain a level of protectibleast equal to that required by the ratificatid
Convention No. 102. See CEACR, Report, 2003, [x8a.

M1t would appear that divergencies of a technicalure relating to the procedures for the
application of a principle, and not the fundameptalvisions, are at the origins of the decision not
to ratify.
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new instruments (consultation with other ministriganslation); the desire to avoid the
supervisory machinery? the increase in the number of Conventions; cortipetifrom
other national and regional instruments. For othiisse reasons are compounded by the
procedure for the negotiation and formulation @& thC’s instruments, which involves the
submission of many amendments during the discussiothe technical committees, and
the tendency for the discussions to be polarized/den the Workers’ and Employers’
groups, thereby reducing the role of governmentsgaving them the impression that they
are not participating fully in the negotiation.

Certain of these obstacles have been examinedpi deer the years that followed.
With regard to the content of Conventions, as érpth above, the ILO Governing Body
undertook the revision of existing Conventions wvatlview to evaluating their relevance.
In relation to future Conventions, discussions sti# under way and cover both the
procedure for the choice of subjects for standettirgy™® and good drafting techniques,
including better use of flexibility clauses. Thenstituents often insist on the importance
of having recourse to technical cooperation tosaggivernments in the measures involved
in ratification and the proper implementation ofn@entions. However, no systematic
action has been taken in this respect, even thauglould appear to be evident that
measures should be taken to ensure more sustairggieps in the ratification of
Conventions that are considered to be up to ddte.qlestion could certainly be raised of
the use of means similar to those deployed forfimelamental Conventions, and which
have contributed to the remarkable rates of ratiiies registered.

For some years, emphasis has been placed on tloetémpe of understanding more
fully the obstacles to ratification. In this contien, it is proposed to make better use of
the constitutional procedures of the ILO, and patérly article 19 which, in
paragraph 5(e), provides that a Member shall exple difficulties preventing or delaying
the ratification of a Convention by means of a répbhis provision, amended in 1946, is
specifically intended to allow the ILC to evalu#ite nature of the reasons given by a State
for not ratifying a Convention, in the hope of edising influence to ensure that
ratification becomes as universal as possible, @alsd to envisage revision so as to
encourage a larger number of ratifications. Howgltdras not been possible up to now to
formulate a regular, flexible and effective procedthrough which the constituents can
explain the difficulties encountered or proposerehgsion of standards. Such a procedure
should make it possible to assess the progresewazhitowards the objective of the
instruments and to note any indirect or perversectf in relation to the Organization’s
other objectives. In all cases, workers’ and emgisy organizations should be in a
position to bring to the knowledge of the ILO th#idulties that they encounter due to the
fact that their governments have not ratified Coniems.*

12 1t is contended in certain quarters that ratifaratcan be penalizing and that States which
undertake this process risk being punished for theue.

13 Seesupra

14 Proposals have been made to make use of the g§enerays carried out by the CEACR, which
will be described in greater detail below. Otheespphasizing that these analyses imply an
evaluation of the current situation and requireeassient of aspects other than legal ones, consider
that it would be preferable to entrust them, nothi® CEACR, but to the Governing Body or the
ILC. In 2000, in its presentation of the integraggmproach, the Office emphasized the importance
of not confining the examination to the efforts mduy States, but also to describe those of the
Organization to come to their assistance with av\@analysing successes and shortcomings.
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2.

Universal ratification and an overall supervisor vy
system for fundamental rights at work

It should be possible to confront the globalizatadrmarkets with a globalization of
rights. In the ILO’s logic, this globalization ofights involves the ratification of
international labour Conventions, with the Stateréby undertaking to comply with and
submitting to the supervisory machinery, which dti@assist it to follow this path. But the
universal ratification of all ILO Conventions hasver really been discussed, since it
would appear to be clearly unachievable and, incsg, not necessarily useful or relevant
for the achievement of the Organization’s objedividowever, in the discussions which
have been held since 1994, the constituents rapgliged on the importance of promoting
compliance with fundamental rights and principleswark. The question was then to
determine the rights in question and the mannewlich their protection should be
ensured. The discussions identified with a cetfiadility a group of so-called fundamental
rights at work. These rights relate to freedomssogiation and collective bargaining, non-
discrimination and protection against forced laband child labour. Furthermore, the
universality of these rights was acknowledged &y thave the same value in member
States and compliance with them is required eveeyaihirrespective of the situation or
economic fluctuations. With regard to the meand®doused to promote the fundamental
Conventions, various measures were proposed. \irattempts were made to link
compliance with these rights to international tradeeements. As explained below, these
were abortive. Secondly, as from 1995, the DireGeneral emphasized the importance of
achieving universal ratification of these Convensicand for this purpose launched a
ratification campaign which achieved a certain lewk success. As of July 2003, the
average number of ratifications of the fundamentainventions, as noted above,
reached 1517

This ratification campaign certainly benefited frothe adoption of the ILO
Declaration on Fundamental Principles and Righté&/atk'® which, by relating technical
cooperation to the promotion of these rights anthgples provided an institutional
platform for the constituents and the Office to kwtwwards compliance with them, even
in countries which have not ratified the Convergiaand which show a high level of
sensitivity in this respect. As will be seen, itdkear that the campaign for universal
ratification also had a direct positive impact dre tratification of the fundamental
Conventions:’

Finally, it is agreed that a ratification campaigmot sufficient in itself and that it
must necessarily be accompanied by a strengtheiitiie supervisory systethand the
possibility of having recourse, both before anérmafatification, to technical cooperation.

15 See Annex 10.
18 Seeinfra.

¥ This phenomenon is sometimes explained as beieguit of the fact that the States do not wish
to be subject to an additional reporting obligationder the promotional follow-up to the

Declaration, although it is also considered thathmécal cooperation has enabled States to
demystify the fundamental Conventions and gain @ebeinderstanding of the extent of their
obligations.

18 gSeeinfra.
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4.

B.

Minimum threshold set for the entry into force
of Conventions for the Organization

Current practice in the ILO is for a Convention ¢émter into force for the
Organization one year after the registration of watifications”® According to some
Governments and Employer members, this practice adhreshold that is too low and
should be raised. It has been proposed on variotgsmns to adopt a figure of between
five and ten ratifications, or to set a minimumgmertage of member Statéblt should be
noted in this respect that the ILO’s supervisorgtegn, which covers both ratified and
unratified Conventions, depends on the entry intwcd of Conventions for the
Organization and that any increase in the minimhraghold of ratifications could delay
technical cooperation in this respect. Furthermasehe Office indicated in March 2001 in
a document on possible improvements to standatdedeactivities, “if there is a broad
consensus on a Convention, and if it is effectiy@lgmoted, its ratification rate would
tend to increase (which at the same time, wouldeesuch a minimum requirement less
relevant)”.?* The Office also observes that the threshold dfications required could also
be adapted to the topic of Conventions, particylarhere they cover specific sectors or
situations which may not concern all countries.

Responsibility of the State for violations
of Conventions by private entities

It has been noted above that the State is the ipahdink in the chain for the
implementation of ILS. However, in practice, in rmjasases the violations of the
international labour Conventions ratified by a 8tate committed by private entities and
not directly by the authorities of the State. Imegml, the State is never responsible for the
acts of individuals which, as they are not carreed by any of its organs, cannot be
attributed to it. However, an exception may be maddis rule, namely that the State may
be held responsible for the acts of individualsarmits jurisdiction when it has not taken
adequate precautions to prevent an incident oeprdohe victims. In such cases, the State
is not really responsible for the act of the indiwal, but more for the attitude of its own
authorities, whether they are executive, legistativ judicial, which have not respected the
obligation of vigilance which rests upon them. lie tontext of the ILO, the Committee on
Freedom of Association, the supervisory body coenten this field, would not hesitate to
request States to take the necessary measuremdoar end to violations of freedom of
association committed by private entities. For ex@mthe Committee on Freedom of
Association regularly requests States to take mieasso that workers who have been
dismissed by private enterprises for anti uniorsoea are reinstated in their jobs. It has
not yet been possible to go further and extendesyatically this practice to other ILO
mechanisms and bodies.

Supervision

Of all the contemporary universal internationalamrigations, the ILO is perhaps the
one with the most sophisticated supervisory machiria practice, this is composed of a

¥ There have been exceptions to this rule, partityia the maritime field.

20 Comments of the same nature have been made wg#dréo denunciation. By only allowing
denunciation at ten-year intervals and for a lichjperiod, Conventions are said to make ratification
irreversible and therefore dissuasive.

I Doc. GB. 280/LILS/3 (Mar. 2001), para. 41.
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unique series of procedures applicable to all Cotiwes, which does not even exist, for
example, in the United Nations, where different sl hoc supervisory procedures
accompany, in some cases, the instruments adoftedain specific features merit
particular attention. In the first place, the wkalind diversity of the procedures
encompassed by the system, all called upon to lpsecise and specific role in helping
States to achieve better compliance with ILS. Hoatombines, on the one hand, a
procedure based on dialogue, which associates depémdent technical body (the
Committee of Experts) with a political body (the r@&rence Committee on the
Application of Standards) and, on the other handyremadversarial procedures.
Furthermore, contrary to the traditional internatibapproach in which nimocus standis
granted to individuals, reference should be madéeaole assigned to non-governmental
actors, which may act on an individual or colleetlvasis, and whose representatives also
sit on the deliberative bodies examining the case.

1. Brief description of the supervisory machinery

The supervisory mechanisms can be divided into ¢ategories. On the one hand,
there are the mechanisms based on reports suppliegovernments and observations
made by workers’ and employers’ organizations. Tégorting obligation exists even
before ratification, as governments have to reportheir obligation of “submission to the
competent authorities” and may be required to repor unratified Conventions and
Recommendations. Following ratification, governnsehtive to report on each ratified
Convention according to a reporting cycle determhibg the Governing Body. On the
other hand, there are the so-called special pr@esduhich, to enter into action, have to be
set in motion by a competent entity (often a wasker employers’ organization).

@) Submission to the competent authorities

By virtue of article 19 of the Constitution, all méer States are under the obligation
within a certain time-limit from the adoption ofGonvention or a Recommendation by the
ILC to submit the instrument to “the authority artlorities within whose competence the
matter lies, for the enactment of legislation drestaction” (paragraphs 5(b) and 6(b)) and
to report thereon to the Office. Workers’ and ergphs’ organizations can also provide
their observations in this respect. This obligatioh submission to the competent
authorities, that is to the legislative authoribften a parliament, is intended to bring the
instrument to the knowledge of the public, as disan in a deliberative assembly “can
constitute an important factor in the complete eramton of a question and the
improvement of the measures taken at the natienel Iwith regard to the instruments
adopted by the Conferencé®.The information provided by governments and theiado
partners is examined by the Committee of Expents specific features and characteristics
of which are described below, which each year ndbes measures adopted by the
authorities, reminds them of the importance of clying with this constitutional
obligation and proposes, where necessary, the itsdtassistance of the Officg.

(b) Reports on unratified Conventions and Recommendations
Also under article 19 of the Constitution, the Gaweg Body may request each
member State to report on “the position of its lamd practice in regard to the matters

dealt with in the Convention [or Recommendatiohphwing the extent to which effect has
been given, or is proposed to be given, to anyhefgrovisions of the Convention [or

22 CEACR, Report, 2003, Submission to the competethioaities, case of Malawi, p. 719.

2 Seeinfra.
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(d)

Recommendation]” (paragraphs 5(e) and 6(d)). Incdmwe of a Convention, a State also
has to indicate “the difficulties which prevent aelay the ratification of such
Convention.” These reports are examined by the Citeenof Experts and analysed in a
general survey, as discussed below. The promotifotl@w-up procedure of the 1998
Declaration on Fundamental Principles and RighWattk is also based on this article.

Reports on ratified Conventions

This mechanism is considered to be the cornersibtiee whole supervisory system
and is called regular in that it is automaticallgt $n motion by the ratification of a
Convention. Ratification places the member Statdeurthe obligation to provide a
periodical report on the application of the obligas that it has freely accepted
(Article 22).%* It is, evidently, still the State that draws u tfeport on the situation in
national law and practice, although it nevertheless to follow the questions raised in a
report form adopted by the Governing Body. MorepvRis report necessarily has to be
transmitted to workers’ and employers’ organizatiowhich are free in turn to make the
observations that they consider necessary andwafd them directly to the Committee of
Experts if they so wisi® In 2002-03, a total of 1,701 reports due (or 74 qent of the
total) were supplied, sometimes late, by governme®ome 400 observations from
occupational organizations, of which 73 were magleefaployers’ organizations and 327
by workers’ organizations, were also received. &dvef them covered a number of
Conventions?®

All of this information is then examined by the Cuwoittee of Experts on the
Application of Conventions and Recommendations &ydthe tripartite Conference
Committee on the Application of Standards.

Committee of Experts on the Application of Conventions
and Recommendations (CEACR)

This Committee was created in 1926 by the ILC andat of tripartite composition.
In practice, it was grafted onto the reporting gahere and over the years became an
essential element in the current system. It is azseg of independent jurists, specialists in
labour law or international law, selected on theidaf their personal qualities and out of a
concern to represent the diversity of major legateams. The experts are appointed by the
Governing Body upon the proposal of the Directon&al for renewable three-year
periods. The CEACR currently has 19 members, ofclwhi4 are men and five are
women?’ Once a year (November-December), these expertaiegahe various reports
sent by governments and the comments of workerd’ eployers’ organizations. The

% The reporting cycles have been modified on sevmrehsions and reports are now due at two- or
five-year intervals, even though reports can beuested more frequently if necessary. This
reporting obligation also exists for non-metropiiterritories (Constitution of the ILO, art. 35).

5 Constitution of the ILO, art. 23(2). There is atsoobligation under Article 5(d) of the Tripartite
Consultation (International Labour Standards) Cotisan 1976 (No. 144), to hold regular
consultations with these organizations on “questianising out of reports to be made to the
International Labour Office under article 22 of tl@®nstitution of the International Labour
Organisation”.

% See table in Annex 11.

27 gee the names and braefrricula attached in Annex 12.
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CEACR’s work is confidential and is based on docotag information?® Where the
CEACR receives comments from a professional orgdioiz on the application of a
Convention in a particular country, even in theeslze of a government report, it will
generally publish its observations. All the obséores are then gathered together in an
annual report, which also includes in a first artexamination of general matters relating
to ILS and to related instruments and their impher’ra’e'eon.29 As noted above, the CEACR
also publishes each year a general survey whidbwswhe law and practice in a specific
field based on the information obtained in the repoon ratified and unratified
Conventions®

The most serious cases examined by the CEACR imejiert are subsequently
discussed, in June every year, in a tripartite catemof the ILC, namely the Committee
on the Application of Standards.

(e) Conference Committee on the Application of Standards

This is a permanent tripartite committee of the Muflich meets, like the Conference,
each year in June. This Committee, which worksublip, discusses, among other matters,
the report of the CEACR. It is from this more pichll angle that the cases previously
examined by the CEACR, a technical and indepenbedy, are discussed. As described
by the Representative of the Secretary-GenerdiefConference in 2003, the Committee
“establishes the essential link between law andtip®l international standards and
national legislation, political responsibilities dansocial dialogue, universalism and

particularities”

The Committee on the Application of Standards uguatarts with a general
discussion of the report of the CEACR, followedawiscussion of the general survey. It
then examines the individual cases that have beleated. For this purpose, it convokes
the representatives of the governments concernled,once again have the opportunity to
submit written replies and to participate orallytive discussions, in a procedure that is
intended to allow for a more in-depth examinatiohtleir situation. Following the
statements by the government representatives, tdrabers of the Committee can raise
guestions or make comments, and the Committee adepts conclusions on the case.
Cases of continued failure or deficiencies can leatraned in a special paragraph of the
report. The Committee’s report is submitted to b€ and discussed in plenary, which
gives the delegates another opportunity to dragnétin to specific aspects of its work.

8 The documentation available to the CEACR includles:information provided by governments
in their reports to the Conference Committee on Application of Standards; the texts of
legislation, collective agreements and relevanicjatidecisions; the information provided by States
on the results of inspections; the comments of eygus’ and workers’ organizations; the reports of
other ILO bodies (such Commissions of Inquiry oe tiommittee on Freedom of Association);
reports on technical cooperation activities. Incgice, the CEACR focuses on the reports of
governments and the observations of workers’ anpl@rars’ organizations.

* The CEACR has also since 1957 adopted direct resjwessich, following old practices of
diplomatic courtesy, are transmitted directly te fovernments concerned and are not submitted to
the ILC. In the event of continued failings, the CEHA@ublishes them.

%0 See in Annex 13 the list of general surveys cdroigt up to now.

31 standing Orders of the ILC, art. 7.

%2 Provisional Record No. 2&irst Part, ILC, 91st Session, 2003, para.idfine.
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Since 1994, the Committee has examined an avefa?jé aases each session (with a
maximum of 37 in 1995 and a minimum of 24 in 2004/jth regard to the nature of the
Conventions selected, over 70 per cent of the cadate to the so-called fundamental or
priority Conventions® With regard to the geographical origin of the dvies selected,
over the past 20 years the countries whose casesxamined most frequently are from
Latin America (and particularly Brazil, Chile, Cohbbia, Dominican Republic, Guatemala,
Panama and Peru) and the Indian subcontinent (amtlePakistan). Certain countries from
other regions have also been selected particufegtyuently: Central African Republic,
Turkey and the United Kingdom. More precisely, B03, a total of 26 individual cases
were discussed by the Committee on the ApplicatibStandards, of which 19 (73 per
cent) related to fundamental or priority Convensidh The geographical distribution was
as follows: Arab States (11 per cent), Asia (158 gent), Africa (27 per cent), Europe
(15.3 per cent) and Latin America (including theitlaean) (31 per cent). In six cases, the
Committee considered that there were grounds fawithg the attention of the Conference
to the discussion that it had heltiand in two cases it decided to mention them ipezisl
paragraph noting, with great concern in these clesontinued failure over several years
to eliminate serious discrepancies in the applicatif certain Convention¥.

As noted above, procedures of a more adversartafe&xist alongside the regular
mechanisms.

Representations made under article 24 of the Constitution

The representation procedure envisaged by the Bdiwt has to be set in motion
automatically by a competent entily. In contrast with the regular supervisory
mechanisms, it is not set in motion by the rattfma of a Convention. In this respect, it
follows the adversarial model. A workers’ or empoy organization may make a
representation to the ILO. In other words, it cetssbf a direct channel of recourse at the
international level available to non-governmentglamizations in civil society.

The conditions for the receivability of a represtioin are simple: the workers’ or
employers’ organization must consider that a meribate has violated the provisions of a

33 Of these Conventions, certain are targeted iniquéat, namely Convention No. 87 (with the
highest number of cases), followed by Convention 28 Convention No. 111, Convention No. 98
and Convention No. 105. The other so-called pgigibnventions come well behind.

34 Convention No. 29: India, Mauritania, Myanmar, tédi Arab Emirates. Convention No. 81:
Uganda. Convention No. 87: Belarus, Cameroon, ChiayCuba, Ethiopia, Myanmar, Panama,
Serbia and Montenegro, Venezuela. Convention NolUSGaine. Convention No. 98: Guatemala,
Pakistan, Zimbabwe. Convention No. 111: Islamic Répuwf Iran. Convention No. 118: Libyan

Arab Jamahiriya. Convention No. 122: Portugal. Gariion No. 131: Uruguay. Convention No.
138: Kenya. Convention No. 153: Ecuador. Convenhlan 162: Croatia.. Convention No. 169:
Paraguay.

% These were: Belarus, Cameroon and Myanmar for @uion No. 87; Libyan Arab Jamahiriya
for Convention No. 118; Mauritania for Convention.\29; and Zimbabwe for Convention No. 98.

% These were Belarus and Myanmar for the FreedoAssbciation and Protection of the Right to
Organise Convention (No. 87).

37 Constitution of the ILO, arts. 24 and 25, and 8tag Orders concerning the procedure for the
examination of representations under arts. 24 &ndf2he Constitution of the ILO, iLLO law on
freedom of association: Standards and proceduts3, Geneva, 1995, pp. 141-144.
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Convention that has been duly ratified by the Sthté/hen a representation has been
deemed receivable by the Governing Body, the ladets up a tripartite committee
composed of a Government, Employer and Worker sgmtative chosen from among the
members of the Governing Body. This ad hoc committespecifically called upon to
examine the substance of the representation andhake recommendations, where
appropriate, on how to bring the situation into foomity with the provisions of the
Convention. The government concerned is invitedetoepresented at the Governing Body
during the examination of its case. Over 70 repregmns have been found receivable
since the establishment of the IL®At present, four representations are pending afe r
to the Tripartite Consultations Convention, 197®.(44), and the Indigenous and Tribal
Peoples Convention, 1989 (No. 169).

(9) Complaints under article 26 of the Constitution

The Constitution also provides for a complaint geare reserved for the most
serious cases and which may result, if the GovgrBiody so decides, in the establishment
of a Commission of Inquiry® As it is a costly procedure which has to be prededy a
discussion in a political body, it has in the firmlalysis been used infrequently in the
ILO’s history. Although it was initially intendecf Commissions of Inquifd} to be of
tripartite composition, the model finally accepfed their composition was the formula of
experts appointed in a personal capacity and smgan oath similar to that of the judges
of the International Court of Justice.

At first sight, the recourse procedure in questappears to be similar to the
traditional dispute settlement procedures betwdate§ that is a procedure between two
sovereign States bound by the principle of recifpyaender the terms of a treaty. Indeed,
the Constitution provides that any member Statdl slaae the right to file a complaint
against another member State if it is not satisfiedt it is securing the effective
observance of any Convention which both have eatiff

The principle of tripartism is not, however, fuflyilowed in the case of the complaint
procedure concerning the application of ratifiech@mtions, since this procedure can also
be set in motion by the Governing Body, either tsf awn motion or on receipt of a
complaint from a delegate to the Conferedt@he Governing Body was able to use this
procedure in the 1970s in the case of Chile andemacently, in the 1990s in the case of
Nigeria in relation to allegations of violations thie principles of freedom of association.
The Employers also made use of this procedure 8Y Mith regard to violations of the

% Standing Orders, ibid., art. 2(2). Receivabiliy subject to the following conditions: the

representation must be communicated to the ILO iiting; it must emanate from an industrial

association of employers or workers; it must makecHic reference to article 24 of the

Constitution of the ILO; it must concern a Membértlze 1LO; it must refer to a Convention to

which the Member against which it is made is aypaahd it must indicate in what respect it is
alleged that the Member against which it is made fadled to secure the effective observance
within its jurisdiction of the said Convention.

% See Annex 14.

%9 Constitution of the ILO, arts. 26-34.

“1 See Annex 15 for a full list of the Commissiongrafuiry established.
2 Constitution of the ILO, art. 26(1).

3 ibid., art. 26(4).
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same principles in Nicaragua. More recently, thecedure was also set in motion by
25 Workers’ delegates to the Conference in Juné® 18&®ugh the lodging of complaints
against Myanmar (Burma) for the violation of therdem Labour Convention, 1930
(No. 29). In this latter case, the failure of Myamto comply with the recommendations
made by the Commission of Inquiry led to the amgtilan in June 2000, for the first time in
the history of the ILO, of article 33 of the Comstion, which allows the Conference to
take such action as it may deem expedient to semumgliance with the recommendations
of a Commission of Inquiry”

Commissions of Inquiry determine their own rulepodcedure. They generally hold
hearings and carry out investigations on the spith & view to formulating their
conclusions and recommendations. The CEACR monitbes effect given to the
conclusions of Commissions of Inquiry.

Special procedure for freedom of association

The faculty for workers’ and employers’ organizasato make complaints can also
be seen in the case of the Committee on Freedoissdciation. This tripartite body,
composed of nine members and chaired by an indepénmkrson, emanates from the
Governing Body and was established in 1951 follgnam agreement between the United
Nations Economic and Social Council and the If30t is responsible for examining
allegations of violations of the principles of fdeen of association which may be referred
to it by a State or by a workers’ or employers’ anmigation’® In this context, the
Committee on Freedom of Assaociation has always asipld that it is not a judicial body
and has insisted on the fact its function is torgntee and promote the right of association
of workers and employers and that this functionsdoet therefore consist of bringing
charges against governments or indeed condemnamg. th

In view of the importance of compliance with freedoof association for an
Organization built on tripartism, the Committee Breedom of Association can hear
allegations of violations of the principles of fdeen of association against a State which
has not ratified the relevant Conventions. Thisratiristic supplements the procedural
differences that have their origin in the tripa&tinature of the Organization. It
distinguishes it even more from the procedure gdlyeaccepted under the traditional

“ ibid., art. 33, which reads as follows: “In theeat of any Member failing to carry out within the
time specified the recommendations, if any, cort@im the report of the Commission of Inquiry,
or in the decision of the International Court o$tite, as the case may be, the Governing Body may
recommend to the Conference such action as it mayndvise and expedient to secure compliance
therewith.” This is considered by some to be a igio authorizing legal sanctions. In contrast,
others consider that the term “sanctions” is nty fappropriate to describe the measures envisaged
in view of the Organization’s lack of coercive pawe

> 1t should be recalled that originally the Comnétien Freedom of Association was responsible
for undertaking a preliminary examination of conipia with a view to determining whether the
allegations were sufficiently well-grounded to keferred to the Fact-Finding and Conciliation
Commission on Freedom of Association. This lattem@ission was established in agreement with
the United Nations Economic and Social Council bydRgtions Nos. 239(IX) of 2 August 1949
and 277(X) of 17 February 1950 of the Economic amdig® Council; 110th Session of the
Governing BodyQfficial Minutes pp. 71-90. Gradually, the Committee on Freedorgssfociation
came to examine the substance of complaints itself.

6 Procedures of the Fact-Finding and Conciliatiom@ussion and the Committee on Freedom of
Association for the examination of complaints alteg breaches of freedom of association,
reproduced ifnLO law on freedom of association: Standards andcpdures|LO, Geneva, 1995,
pp. 125-140.
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theory of international law, which generally reasitthe explicit consent of the State to any
mechanism supervising compliance with its inteoral obligations.

The Committee on Freedom of Association meets ttmses a year and examines the
cases which are submitted to it, essentially onbés of documentary evidentewith
the complaints being communicated to the governroenterned and examined together
with the latter’s reply. The decisions of the Cortieg on Freedom of Association have
always been adopted by consensus, as this “mettgyladidds to the weight of its
decisions, while at the same time ensuring a jodikibalance between the interests
defended by the Government, Employer and Worker lbeesyp which subsequently helps
to gain broad support within the Governing Bodyhef ILO”.*® Up to now, the Committee
on Freedom of Association has examined over 2,388

Being free to determine its procedure, the Commitbe Freedom of Association
decided in 1972 to take practical measures toosirfand evaluate more effectively cases
of progress. For over 30 years, in all cases irchvitirecommends that measures be taken,
the Committee on Freedom of Association invites go@ernment to indicate, after a
reasonable period of time, taking into accountdimeumstances of each case, the effect
that it has given to the recommendations addretssiégdin cases in which the issues raised
are of a legislative nature and the State concelnasdatified the Conventions on freedom
of association, the Committee on Freedom of Ass$iotiarefers these issues to the
CEACR. This procedure ensures reciprocal knowleafgihe work of the Committee on
Freedom of Association and the CEACR and reinfothes complementarity. In cases in
which the Conventions have not been ratified, toen@ittee on Freedom of Association
ensures the follow-up itself. Finally, the Comnutten Freedom of Association has
frequently made use of the direct contacts proaedigcussed below.

These special procedures are supplemented by mieoisamvhich are not strictly
speaking of a supervisory nature, but which complenthem with a view to achieving a
higher level of compliance with ILS.

0] Direct contacts and technical assistance *°

In the context of a procedure adopted in 1964,umttg may request direct contacts
to discuss matters raised by the supervisory botlethese cases, the Director-General
appoints a representative, who may be an officialthe Office or an independent
personality, to examine the situation with the gaweent and the tripartite partners in the
country with a view to identifying solutions thataacceptable for all parties.

In general, the ILO provides considerable assigtatwc its constituents for the
application of ILS. This assistance is providedheit in response to requests by
governments or employers’ and workers’ organizaticr in the context of the Office’s
normal work of advising member States. In geneasakl as will be seen below, all
technical cooperation and assistance activitiesviped by the Office should be in

47 It should be noted that the Committee on Freedbrssociation has heard witnesses on six
occasions.

8 The Committee on Freedom of Association: Its impaet 50 yearsILO, 2001, p. 12.

49 These procedures are supplementeddiocfollow-up or supervisory procedures to which the
ILO can always have recourse, such as reports auiedgtudies.

* |n 1994, the Director-General proposed the devetay, based on the direct contacts procedure,
of a procedure of voluntary mediation and arbitnatiThis proposal was not given effect.
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harmony with ILS, one of the important objectivdssach assistance being to facilitate
their ratification and application.

Reinforcement of the supervisory system

The ILO’s supervisory system has developed in § peagmatic manner over time. It
is in some ways the result of a phenomenon of #oarewith certain mechanisms being
grafted onto others as a function of historicatwmnstances and needs. The question of
reinforcing the ILO’s supervisory system has bdendubject of many rich discussions in
the ILC and the Governing Body, as well as in thpesvisory bodies themselves, which
are responsible for determining their own workingtihods.

Certain leading ideas have emerged from the delmtdshave to be taken into
consideration in any reflection on the reinforcetnginthe supervisory system. In the first
place, when the Director-General raised the questid 994 of whether the philosophy of
the supervisory system should be maintained or fieokli the discussions revealed
profound attachment and support for the systent asriently exists and its underlying
philosophy. In other words, the Organization hagdatinue to give priority to dialogue
and persuasion and avoid recourse to sanctionghi#n spirit, it is understood that
reinforcing effectiveness and impact does not resrdg mean strengthening the binding
nature of the supervisory system. Indeed, gredfecteveness can easily signify making
better use of dialogue and promotion, and partitgutachnical cooperation. Secondly, the
constituents agree on the fact that reinforcememtsypposes the maintenance of
systematic equilibrium between, on the one haridthal components of the supervisory
system and, on the other, the various means afraatrailable (regular reporting, tripartite
dialogue, technical cooperation and adversariatguares). Thirdly, the constituents do
not appear to desire any major upheaval in thersigoey system. For example, the idea
of the extension of the procedure of the CommitireFreedom of Association to other
fundamental rights, or of opening up the superyigoocedures to individuals (other than
those acting on behalf of workers’ or employersgjamizations) have been rejected
following discussion:® Finally, the constituents consider reporting tatm cornerstone of
the system. In this respect, efforts have regulaglgn made to lighten as much as possible
the administrative burden relating to the managenémeports by constituents and the
Office, while at the same time increasing theieefiiveness and impact. They resulted in
2002 (to be applied for the first time in 2003),aimearrangement of the reporting cycles,
with the5 tho- and five-year cycles being retainiegt, the Conventions being regrouped by
subject.

The main subjects of discussion which have retathedattention of the constituents
may be grouped under the following headings:

Overlapping and lack of knowledge
of the supervisory machinery

During the discussions, several constituents espresoncern at the overlapping of
the various supervisory mechanisms and emphasibatl they sometimes had the
impression of being placed under examination oresg¢woccasions for the same facts,
which in their view was in contradiction with theinziple of double jeopardyIn this

*! The idea that the CEACR should deal with compeosatihich could be granted to persons or
institutions injured by the failure to apply Contiens or the constitutional principles of the ILO
has been raised but not gone into in detail.

52 See Annex 16.
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respect, practical measures have been taken aygetrs to avoid the risks of competition
and contradiction. For example, in the case of #&ACR and the ad hoc committees
established under article 24 of the Constitutioras been agreed that the CEACR does
not examine aspects of the application of the Cotime which are addressed in a
representation before the procedure for the exdmmaf the representation is completed.
Similarly, if the Committee on Freedom of Assomatis examining a similar issue to one
covered by the CEACR, the Committee on Freedom s$oAiation, if it issues its
conclusions first, will submit the legislative aspe to the Committee of Experts;
otherwise, it will take into consideration the l&gtive analysis of the Committee of
Experts in its own examination of the case. CleaHg issue does not arise in the case of
the CEACR and the Conference Committee on the Agpptin of Standards. These bodies
are of a quite different but complementary naturé gBorm a continuum, in the sense that
the report of the CEACR serves as a basis for fmudsions of the Conference Committee
on the Application of Standards.

It would appear to be clear that these concernslarmeclosely related to the lack of
knowledge of the supervisory mechanisms, for wihehconstituents cannot be held to be
to blame, in view of their complexity. In-depth legftion on this issue, with a view to
identifying ways of demystifying them and makingetth more flexible and easy to
assimilate, has not yet been undertakeft would also be opportune to address the
distinctive characteristics of these supervisorgié® and their specific objectives, with a
view not only to streamlining them, but also mulpakinforcing them. For example, it
could be interesting to explore how the distinctimature of article 22 (reporting
obligations) could be reinforced, based on a diadogetween the CEACR, governments
and the social partners, to make a clearer digimdtetween procedures of an adversarial
nature and to serve as a basis for determiningathien to be taken in the context of
technical cooperation.

(b) Transparency

The issue of transparency in the working methodhefsupervisory bodies is raised
frequently in discussions concerning these proasiuylore specifically, this issue refers
in particular to the choice of cases submitted he Conference Committee on the
Application of Standards and the methods of selgctive experts sitting on the CEACR.
With regard to the cases submitted to the Conferédommittee on the Application of
Standards, it should be noted that the list of €éem those included in the report of the
CEACR) is formulated on the basis of proposals niag¢he Employers’ group and the
Workers’ group of the tripartite Committee and dissed by them, before being submitted
for approval to the Committee in plenary sessibhere are no formal criteria in this

>3 |n 2002-03, the CEACR paid particular attentiorthe drafting of its report so as to make its
contents more accessible and improve the awaraiesbroader readership of the importance of
Conventions and their application in practice: CEA®&Rport, 2003, para. 8.

4 Originally, the Committee on the Application ofaBtlards covered the whole of the report of the
CEACR. In 1955, the Committee on the ApplicationStdndards made the Office responsible for
making a choice and only retaining cases for whiah experts had indicated clear divergences
between the terms of certain ratified Conventiond the situation in national law and practice
(Record of proceeding$LC, 38th Session, p. 582, para. 7). In praciiceas the secretariat of the
Conference Committee which undertook this task lutii@& middle of the 1990s. Now, the
Employers’ and Workers’ groups agree on a list fdirsission to the Committee. In fact, the issue
of the selection criteria was not raised in dismrssbetween constituents until the mid-1990s, with
Governments only really making their voices hearthis respect as from 2000.
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respect> Any proposal for the participation of governmeinisthe selection of cases,
particularly through the prior approval of the lisy the Governing Body, has been
rejected. The criteria the most frequently retaimednentioned (whether cumulative or
not) are: the nature of the comments made by th&GEE and particularly the existence of
a footnote referring the case to the Conference;gitavity and persistence of failures in
the application of the Convention; the urgencyhef situation; previous discussions of the
case? the particular nature of the situation (if it essan issue that has not hitherto been
discussed, or if a case could help in resolvinglems of application); and the probability
that the discussions will have a tangible impactrencase. However, the constituents are
agreed on the fact that it should be possible thege a better distribution between cases
concerning fundamental Conventions and those gaisiore technical issues, but which
are also of interest to certain membgt&urthermore, the Employers have insisted on the
fact that the Committee on the Application of St$ should not only examine cases
which raise problems, but should also refer to €adfeprogress so that a series of good
practices can be developed as a point of referdfinally, in general terms, the question
may be raised as to how the discussion of arounth20s can be best used for the benefit
of others which would have merited discussion aitky for various reasons, were not
examined.

With regard to the selection of experts for the CHA it should be recalled that the
experts are appointed by the Governing Body foreaiod of three years based on
proposals submitted by the Director-General. Osliyn the appointment by the
Governing Body and not by the countries of whiakytlare nationals was intended to mark
their independencg During the recent discussions in the Governing yBothe
Government members of South-East Asia emphasizedntiportance of the selection
criteria being clearly defined and of the membédrthe supervisory bodies representing as
diverse knowledge and experience as possible. grioigp expressed the desire, in other
words, of extending the competence of the CEACRthkir view, the Committee of
Experts should be “balanced with respect to therdity of skills reflecting the particular
legal and socio-economic situations in the membentries, the geographical distribution

and gender®®

Impact, effectiveness and assistance

A large number of constituents have emphasized tti@tsupervisory mechanisms
should give rise to more reaction by States and tthe effectiveness and efficiency of
follow-up mechanisms have to be improved. In théspect, the principal means of
measuring impact which can be enumerated are lasvil

% Even though the Employers’ and Workers’ groups laety recall their own criteria for the
submission of proposals.

¢ This criterion gives rise to arguments both fod awainst the inclusion of a case on the list
during the current session.

" In practice, the very great majority of the caseamined by the Committee on the Application of
Standards concern violations of freedom of associand forced labour.

8 As the mandates of the experts are renewablaicekperts have sat for decades, which has
given rise to criticisms within the Committee offexts itself.

> Doc. GB.280/12/1 (Mar. 2001), para. 51.
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— the list of cases of progress and of interesivdrap by the Committee of ExpertS;
and

—  the follow-up procedure of the Committee on Faeeaf Association which, in 2002,
made it possible to assess the impact of this pred”

However, the absence of means of measuring thecingpeof systematic follow-up
of the procedures established under articles 24 26af the Constitution has to be
acknowledged, as well as more generally the absehaay in-depth study of the impact
of the supervisory activities. Such a study wouttmétedly require reflection on the
measurement criteria, which would have to be dgeslcand selected for such an exercise.

In recent years, the Organization’s constituentgehprincipally focused on the
guestion of how to ensure more effective and rdpitbw-up to the comments of the
supervisory bodies through assistance by the Otiog more targeted interventions. In
this respect, for example, the CEACR has proposatits members should participate in
field missions so as to be in a better positionniderstand problems of application and to
be able to propose appropriate solutiéhs.

Such follow-up or “integrated action” by the Offiaeuld also require verification of
the extent to which the technical departments ef@fice, which are responsible for the
substantive areas covered by the Conventions, thaseaction on the comments of the
supervisory bodies in the context of the assistamckadvice that they provide to member
States. In parallel, such action would oblige thEACR to investigate methods of
increasing the value, interest and credibilitytefdbservations. In this spirit, in November
2001, it was decided to offer assistance on a cpinytcountry basis in an attempt to
“resolve as many of the standards-related problexised by the supervisory bodies as
possible” % This specific type of assistance has not yet Ipegtrinto effect. This approach
to action would perhaps make it possible to comtieequestion of the application of ILS
with other issues of an economic, social and palithature, an essential exercise if it is
really intended to combat the decent work defiaibich is in itself an obstacle to the
achievement of fundamental principles and rights@k.

%0 See paras. 107-109 of the Report of the CEACR3200
®1 Seesupra

%2 This proposal would necessarily involve additiocasts and should be examined in the light of
the limited resources allocated to the CEACR inItt@’'s regular budget (US$ 881,000 for the

biennium 2002-03, of which $387,000 are intendeddwer direct costs and $494,000 indirect
costs, such as translation).

® The Office explains that: “In doing so, the commsewnf the Committee of Experts, the
Conference Committee and the Committee on FreedoAssociation, as well as the results of
articles 24 and 26 procedures, would be a guiddgowork required. The governments and the
social partners concerned would have to commit #edves to working with the Office to analyse
and correct all the problems raised. This woul@émfinvolve other actors in the country beyond
ministries of labour, including other ministries damational legislatures to implement the
Conventions, and apply the measures needed tonelienithe concerns of the ILO supervisory
bodies. The Office for its part would have to devibiee resources necessary to doing so, both from
the multidisciplinary teams (MDT) and the variousheical departments concerned, including the
Standards Department.” Doc. GB.282/LILS/5 (Nov. 20@4ara. 50.
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Interpretation

The issue of the interpretation of Conventions &me role to be played by the
CEACR in this respect is regularly raised in distols on the supervisory machinery and
still appears to be far from being resolved.

Article 37, paragraph 1, of the Constitution of th® provides that:

Any question or dispute relating to the interprietatof this Constitution or of any
subsequent Convention concluded by the Membersuisupnce of the provisions of this
Constitution shall be referred for decision to tiernational Court of Justic¥.

In view of the tripartite nature of the ILO, theuftders of the Organization did not
wish to follow the traditional rules of internatiminaw in respect of interpretation, namely
leaving it to States, but instead intended thahi&eusal international judicial body, the
ICJ, should be the only body competent in this eespHowever, this referral mechanism
has never yet been used. This can be explainedrirbp the machinery developed by the
ILO, within which the CEACR occupies a pre-eminpasition,®® and which have made it
possible to resolve current difficulties of apptioa without the necessarily heavy
procedure involved in referral to the ICJ.

The CEACR itself considers that, in practice, suison of application always
involves some degree of interpretation. This igipalarly true in the case of Conventions
of a promotional nature, which require regular amhtinued efforts to achieve their
objectives, or Conventions which contain very bropmvisions, for which only
examination of practice can really specify theitegix and scope. Moreover, where States
are not in agreement, as noted above, the Coistitatready contains a mechanism for
resolving the issue. Therefore, in so far as tesvsithat the CEACR has expressed on the
significance of the provisions of a Convention dsdegal scope are not contradicted by
the ICJ, they are considered to be “valid and galyerecognized”®® The opinions that it
issues also benefit from its impartiality and ohjéty, as well from the thousands of
examinations that it has undertaken of applicasorce its creation. However, as the
CEACR itself indicated in 1991, it is not a tribli@ad the views that it expresses are not
judgements. In other words, this means more spatlfi that it does not adopt an
adversarial procedure and that its conclusionsaddave legally binding force.

The question therefore arises as to the extenthichamrecourse to the ICJ, or the
establishment of a special labour tribunal, as edigu in article 37, paragraph 2, could
offer benefits in relation to interpretation withime ILO. It should also be pointed out that
article 37 raises many issues with regard to ifglémentation which have not yet been

® paragraph 2 provides that: “Notwithstanding thevisions of paragraph 1 of this article the
Governing Body may make and submit to the Confexefioc approval rules providing for the

appointment of a tribunal for the expeditious deieation of any dispute or question relating to the
interpretation of a Convention which may be refértbereto by the Governing Body or in

accordance with the terms of the Convention. Armpliapble judgement or advisory opinion of the
International Court of Justice shall be binding mpany tribunal established in virtue of this
paragraph. Any award made by such a tribunal sbhallcirculated to the Members of the
Organization and any observations which they makemthereon shall be brought before the
Conference.”

% Reference could also be made in this respecetodhious departments of the Office and the ILC
through its Committee on the Application of Stamtsar

% See CEACR, Report, 1990, paras. 7 and 8.
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completely clarified®’ It could be imagined that one clear benefit oftstaferral would to
improve legal certainty in relation to the ILO’spguvisory machinery, which are intended
more for the promotion of dialogue than the impgositof a definitive solution. For
example, cases could be referred to the ICJ (ahaospecial labour tribunal) in which
governments are not in agreement with the opinibnhe supervisory bodies in their
comparison of law and practice with ILO Conventidfiso clarify uncertainties in relation
to the exact meaning to be given to certain Corniwegtwhere these prove to be an
obstacle to ratification; and finally, the ICJ coydossibly participate in the improvement
of situations where serious violations of ratifi€dnventions have been observed and no
measures have been taken despite the repeatedst®dnethis respect by the ILO,
including its supervisory bodies. However, in adlses, the procedure should be very
carefully examined so as to preserve the tripart#ture of the Organization and, in so
doing, ensure the full participation of the sogaftners.

C. Promotional follow-up: A tested solution for
alleviating the limitations of supervision in
the event of non-ratification

Promotional follow-up was developed in the contektthe 1998 Declaration on
Fundamental Principles and Rights at Work. Befarag further into the impact of the
follow-up (3), it is necessary firstly to brieflyrgsent the Declaration (1) and the phases of
its follow-up in the strict sense of the term (2).

1. Presentation of the 1998 Declaration
and its promotional follow-up

In 1998, the ILO adopted a Declaration on FundaaieRtinciples and Rights at
Work. In so doing, the Organization intended tovjite a social response to the challenges
of economic globalization. The Director-General lekps that the “aim of the Declaration
is to reconcile the desire to stimulate nation&brs to ensure that social progress goes
hand in hand with economic progress and the needespect the diversity of
circumstances, possibilities and preferences oivitidal countries”® The Declaration
envisages reciprocal commitments between membeesStéamd the Organization. On the
one hand, the former undertake, even if they hateatified the Conventions in question,
to respect, to promote and to realize, in goodhfaitd in accordance with the Constitution,
the principles concerning the fundamental rightsictvhare the subject of those
Conventions, namely:

7 For example, it is not clear whether it is a qgioesbf the adversarial or advisory competence of
the ICJ. In the former case, this provision couddviewed as a compromissory clause under which
any of its members could seek the submission oflla@yConvention to jurisdictional examination.
The other solution is to emphasize the advisoryuesmavailable to the Organization itself.

% For example, it had already been emphasized inrdspect that the legal issue of whether the
economic and social conditions or systems of a frpwghould be taken into account as a factor in
evaluating compliance with a ratified Conventiorulcobe referred to the ICJ (doc. GB.228/4//2

(Nov. 1984), para. 30).

%9 “presentation”, in ILO Declaration on Fundamemghciples and Rights at Work, ILO, Geneva,
2001, p.1.
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2.

(@) freedom of association and the effective reitmgn of the right to collective
bargaining°

(b) the elimination of all forms of forced or congary labour?*
(c) the effective abolition of child labouf;and
(d) the elimination of discrimination in respecteshployment and occupatidf.

On the other hand, the Organization undertakesutmp@t the efforts made by
member States by offering them assistance and catigre with a view to promoting the
ratification and implementation of the fundamer@ainventions and helping them in this
respect’*

Conscious that these undertakings had to be acaoetphy a procedure to evaluate
the progress achieved in the implementation offtinelamental principles and rights, the
constituents agreed that the Declaration shouldabeompanied by a promotional
follow-up mechanism.

Promotional follow-up of the Declaration

There are two aspects to the promotional follow+ipstly, it is based on the reports
provided each year by governments which have ntfiech one or more of the
fundamental Conventions and on the observationsentad workers’ and employers’
organizations” This information is analysed by a group composédindependent
expert-advisers who draft a synthesis document ¢a&hReport). Secondly, global reports
are submitted each year to the ILC on one of thie éategories of fundamental principles
and rights. The objective of these reports is tavigle a global and dynamic picture of
each category of fundamental principles and rigasspbserved over the past four-year
period, and serving as a basis for evaluating tleetéereness of the assistance provided by
the Organization. Up to now, one global report h&en submitted on each of the
categories of fundamental principles and rightsedflom of association and the effective
recognition of the right to collective bargaining2000:"° the elimination of all forms of

0 Two fundamental Conventions correspond to eachpod fundamental principles and rights. In
the case of freedom of association, they are teedem of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), and the RighOrganise and Collective Bargaining
Convention, 1949 (No. 98).

" The Forced Labour Convention, 1930 (No. 29), &redAbolition of Forced Labour Convention,
1957 (No. 105).

2 The Minimum Age Convention, 1973 (No. 138), an@ torst Forms of Child Labour
Convention, 1999 (No. 182).

3 The Equal Remuneration Convention, 1951 (No. 1809, the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111).

"4 Declaration of 1998, para. 3.

> This follow-up is of a promotional nature, which ot to be confused with the supervisory
machinery. See the annex to the Declaration, para.

" Your voice at workGlobal Report, ILC, 88th Session, June 2000.
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forced or compulsory labour in 2001 the effective abolition of child labour in 2002;
and the elimination of discrimination in respeceafployment and occupatiof.

These annual and global reports make it possibleestablish action plans for
technical cooperation, which are adopted in Novanglaeh year by the Governing Body
for each group of fundamental principles and rigftisese action plans are intended to
define priorities for the following period, and frarticular to make it possible to mobilize
the internal and external resources necessaryefiimtcal cooperation activities. Up to
now, action plans have been established for freedbassociatiorf? forced labouf and
child labour??

3. Results achieved and overview

The Declaration has made it possible to achievatipesresults in various areas
which are presented briefly below.

(1) The Declaration has made it possible to achieternational consensus with regard
to the identification and content of fundamentghts and principles at work.

(2) The Declaration has resulted in recognitiontly international community of the
ILO as the agency responsible for the social dineen®f globalization. As a
consequence, the content of universally accepteidlswles are to be determined by
ILO standards, and only ILO standartfs.

(3) The Declaration has demonstrated that the egtn of standards is entirely
compatible with technical cooperation which takekyfinto consideration concerns
related to development, poverty and the informanecny. Indeed, the Declaration
shows that standards and technical cooperationbeamutually reinforcing. The
Declaration has also made it possible to see #thinical cooperation can serve as a
catalyst for national action.

(4) No one can deny that the Declaration has hamhaiderable impact on the ratification
rate of fundamental Conventions, which is over 86 cpentf34 However, this success

" Stopping forced labouGlobal Report, ILC, 89th Session, June 2001.

8 A future without child laboyrGlobal Report, ILC, 90th Session, June 2002.

Time for equality at workGlobal Report, ILC, 91st Session, June 2003.

8 Doc. GB.279/TC/3 (Nov. 2000).

8 Doc. GB.282/TC/5 (Nov. 2001).

8 Doc. GB.286/TC/2 (Nov. 2002).

8 For example, at the World Summit on Sustainableeli®ment, held in September 2002 in
Johannesburg, the State agreed to take measurewltiply income-generating activities, in
accordance with the Declaration of 1998 (see ddic.UIN/A/CONF. 199/20, para. 28).

8 Details of the ratification rates are as follov@onvention No. 87: 81 per cent (142 States);
Convention No. 98: 87 per cent (153 States); CotiwenNo. 29: 93 per cent (162 States);
Convention No. 105: 92 per cent (161 States); Cotime No. 138: 74 per cent (130 States);

Convention No. 182: 81 per cent (143 States); Cotime No. 100: 92 per cent (161 States);
Convention No. 111: 91 per cent (159 States). &eetlae figures in Annex 10.
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also has to be seen in relation to the campaigrihi®runiversal ratification of the
fundamental Conventions launched in 1898nd the work of the Working Party on
Policy regarding the Revision of Standards, whictoag other measures called upon
States to ratify these Conventions as a priorityshHould also be noted that the
principal efforts of the ILO have been focused loa promotion of the Declaratidfi.
The Declaration also appears to have contributetheoratification of the priority
Conventions. However, no significant impact of heclaration can be seen on the
ratification rate of all the other Conventions ddesed to be up to dat¥.

(5) Another positive aspect of the 1998 Declarai®that it has offered countries that
have not ratified the fundamental Conventions ahatwvare facing serious problems
the possibility to engage in a process of dialogitbout negative repercussions. In
the same spirit, the Declaration has made it ptesstbimprove the coordination of
technical cooperation and to mobilize resources.

(6) The Declaration has made it possible to devéisfruments to measure progress in
each country at the individual level, thereby aimmydany form of comparison and
allowing the Office to adjust cooperation as a fiorcof the needs of countries.

With regard to the impact of the Declaration on timplementation of the
fundamental Conventions in the strict sense of tdren, it is more difficult to reach
conclusions. The second cycle of global reportsicltwill be initiated in 2004, will
undoubtedly give a clearer picture. At presentaty be affirmed that the Declaration has
made a major contribution to overcoming obstaabethe ratification of the fundamental
Conventions, which now means that the focus cashifted from questions of ratification
to application®

Finally, it would be appropriate, over six yearteathe adoption of the Declaration,
to examine ways of improving the follow-up to thedharation as a non-conditional and
promotional instrument based on assistance thréegimical cooperation. Any reflection
undertaken on this subject has to take into corgfide the concerns expressed by the
constituents, namely: on the one hand, that sare@oe not introduced and, on the other,
the need for the system to be transparent, to rntgkessible to evaluate progress and to
intervene where the efforts made are not genuineollld also be appropriate to raise the
issue of the use of the Declaration for the purpafsacreasing the attention paid to other
up-to-date Conventions.

8 Seesupra

8 However, it has to be regretted that such assisthas been provided to the detriment of other
tasks, such as assistance for the preparationeofeghorts envisaged in articles 19 and 22 of the
Constitution: doc. GB.276/LILS/7 (Nov. 1999), pa28.

8 See Annex 17.

8 Doc. GB.285/LILS/5 (Nov. 2002).
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IV. Decent Work Agenda: Strengthening
the effectiveness of ILS?

In 1999, the Director-General reformulated the IE@iission in terms which made it
possible to base the defence of the ILO’s trad#tiovalues in the new context of the
globalized economy. Social justice “is about adfetegulations, institutions and policies
that ensures a fair treatment to all members déggand a relatively equal distribution of
opportunities and of income”.To achieve this objective, the Director-Generalpmsed
that the Organization should set as its primaryl ffmapromote opportunities for women
and men to obtain decent and productive work, imddmns of freedom, equity, security
and human dignity”

A. Concept of decent work
The concept of decent work is based on four Stia@bjectives, which are td:

— promote and realize standards and fundamentaicipkes and rights at work
(Objective No. 1);

— create greater opportunities for women and meseture decent employment and
income (Objective No. 2);

— enhance the coverage and effectiveness of gaaitdction for all (Objective No. 3);
and

— strengthen tripartism and social dialogue (Objedto. 4).

These four Objectives taken together define the nmarnn which the ILO can
promote decent work. The Strategic Objectives &en tsubdivided into operational
objectives, which are accompanied by indicatorstangets, with a view to evaluating the
progress achieved. The details are provided in Arlge

This new conceptualization of the ILO’s mandatesdsh on clear and precise
objectives, was welcomed with enthusiasm by thestitmuents. The Office was
subsequently reorganized according to these obgesctind the Organization reviewed its
strategic budget. Since 1999, three budgets airh@dpementing these objectives have
been submitted by the Director-General. The masrecovers the biennium 2004-05 and
is examined in greater detail below.

B. ILO resources and decent work

It should be noted that the ILO operates on théshasthe regular budget as well as
extra-budgetary resources, the latter being akmtat their great majority to technical

! Decent work: Issues and policjed O Decent work Pilot Programme, ILO, Geneva, 2002
point 3.

2 Decent workReport of the Director-General, ILC, 87th Sessik#99, p. 3.

% ibid., p. 13.
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cooperation activities. The ILO’s regular budgetr fthe biennium 2004-05 is
US$434,040,000.

Of this amount, a total of US$331,256,996 (76 pentt is allocated for the
achievement of the Strategic Objectives and isisidetl as follows:

Objective No. 1 US$58,167,538 (17.5 per cent);
Objective No. 2 US$105,234,284 (31.8 per cent);
Objective No. 3 US$59,917,872 (18.1 per cent);
Objective No. 4 US$107,937,302 (32.6 per cent).

This is supplemented by US$226,000,000 in the fofrextra-budgetary resources.

The allocations envisaged for the achievement off edi the Strategic Objectives are
then subdivided between the various operationaatives. For ILS, for example, there are
three operational objectives, namely: standardsfandamental principles and rights at
work; child labour and normative action. For eadhtteese operational objectives, the
following regular budget (RB) resources have bdkated:

Standards and fundamental principles and righigoak US$4,564,773
Child labour US$10,131,266
Normative action US$43,471,499

These amounts are supplemented by extra-budgeEBY resources estimated for
each of the operational objectives of Objective Nas:

US$  Total (RB and EB

Standards and fundamental principles

and rights at work 12,484,00 17,048,773
Child labour 88,883,000 99,014,266
Normative action 3,294,000 46,765,499
Total (extra-budgetary funds) 104,661,000

The figure in Annex 19 shows the situation withaebto regular budget resources,
extra-budgetary resources and funds from the 2008u@plus by Strategic Objective for
2004-05 (in US dollars). It may be noted that, iontcast with the other Strategic
Objectives, the majority of the total budget alkechfor Objective No. 1 is based on extra-
budgetary resources. Furthermore, it should be chdidat the regular budget resources
allocated to each of the Strategic Objectives aradedd between the technical
programmes, regions and support services. In pecthe technical department for
Objective No. 1 (which includes the InFocus Prograrmon Promoting the Declaration,
the InFocus Programme on Child Labour, the Intéonat Labour Standards Department

* This is a zero growth budget. An allocation of UK$980,730 has been established to cover cost
increases, which gives a revalued budget of an atrafuJS$ 448,980,730.
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and the Office of the Executive Director) has altoperational budget of US$23,454,822,
of which over 84 per cent is to cover staff costs.

C. Brief assessment

It is timely, four years after the launching of diecent work concept, to endeavour to
assess its impact, and particularly to ascertaretent to which ILS have benefited.

The concept of decent work forms part of a tendeagylace labour and social issues
at the centre of national and international coneand interests and has even made it
possible to accelerate trends in this respect. @ijpi|amic concept has received a very
warm welcome from the ILO’s constituents, to théeek that some have taken it up as a
political vehicle at the national level (for exampthe Brazilian election campaign with
the slogariBrasil decente’). Nor has the international community remainedffacent to
the concepf

Decent work has also served as a management coageggias made it possible to
organize and rationalize the Organization’s resesiraround four Strategic Objectives,
rather than based on specific units. This budgesrigerefore based on results with a view
to improving the relevance, effectiveness and iefficy of the ILO’s work.

With regard to ILS, from a theoretical point of wieit may be affirmed that they
occupy a pre-eminent role in the achievement ofcthrecept of decent work. Firstly, one
Strategic Objective, namely the first one, is dedoto them. ILS should also “help to
clarify the meaning of decent work” and to put rita practice as they constitute an
indicator and a guide for the progress achievedtarm achieved.From this angle, there
are grounds for believing that ILO standards prewiae foundation for the whole concept
of decent work, and that the achievement of theerotBtrategic Objectives should
necessarily be measured partly in the light ofddaghs-related indicators.

Practice offers some interesting indications i tieispect. Firstly, an examination of
the regular budget resources of the Organizatioowshthat 17.5 per cent of the
Organization’s budget is devoted to the achievenoér@trategic Objective No. 1, while
the Objective relating to employment (No. 2) reesivnearly 32 per cefit.This
concentration of the Organization’s financial andmian resources in the field of
employment has the consequences of assimilatingaheept of decent work ever more
closely to employment, and indeed to the measurebet taken for the creation of
employment.

With regard to the operational objectives and iatics established for the
achievement of Objective No. 1, it should be ndteat there is no specific indicator to

® In general, in the Organization, over 70 per oéithe regular budget resources cover staff costs.

® See, in particular, the support expressed by #eeDpment Assistance Committee (DAC) of the
OECD in its guidelines on poverty reduction, in whitrefers to the action plan on decent working
conditions adopted by the ILO and where the regdorent of the right to decent work is identified
as one of the actions required to remedy pov@#C guidelines on poverty reductio®@ECD,
2001.

" Reducing the Decent work deficit: A global challengeport of the Director-General, ILC,
98th Session, 2001, pp. 59-61.

8 See table in Annex 18.
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measure the promotion and application of Convestiasther than fundamental
Conventions and that no resources appear to beasdid for the formulation of new
standards, which was regretted by the Workers’ grduring the discussion of the
budget® The principal technical support activities in fied of ILS have to be carried out
with the assistance of extra-budgetary resourcepge8 cent of which are mobilized for the
InFocus Programme on Child Labour (see technicapermtioninfra).

Examination of the operational objectives, perfamo® indicators and targets
identified for the other Strategic Objectives alfees an indication of the extent to which
ILS are taken into account in the progress achierdd be achieved. It may be noted that
the operational objectives, performance indicatarsd targets envisaged for the
achievement of Strategic Objectives Nos. 3 andadnely social protection and social
dialogue, only take into consideration in an inoidd¢ manner standards-related aspects,
which are also almost absent from those establigiredbjective No. 2 on employment.

Finally, from the point of view of technical coopépn, it may be noted that the
Office does not yet have a method of ensuring tiatrelevant standards-related aspects
are systematically taken into consideration indiesign and implementation of technical
cooperation projects and programmes.

In 1999, the Director-General emphasized the needreinvigorate” ILS. He
indicated that the formulation of standards is anlyeginning and that promotional action
has to be intensified for their ratification andphlgation. In 2001, he recalled that
normative action is an indispensable tool to ma&eedt work a reality® However, he
pointed out that the methods of normative actiomoibseem well adapted to decent work,
of which the components are interdependent, whibemative action tends to be
fragmented. However, these apparent limitationsbeaovercome, particularly through the
combination of the 1998 Declaration and the integtaapproach to standards. He
therefore called for continued exploration of othew mechanisms and institutions in the
field of standards? Finally, in 2003, in his report on the challendeeaxlucing poverty, the
Director-General once again addressed ILS fromatigde of job creation, indicating that
the universally accepted rights and principlesfegh in the 1998 Declaration are among
the essential tools for the elimination of poveatyd the achievement of full employment
and social cohesiof.

It is in this global context, in which the need #ocertain international regulation of
labour is increasingly being felt, that it wouldpaar to be timely to revisit the concept of
decent work so as to place ILS at the centre of Halon once again. Attention should
mainly be paid to their transversal integrationaasindicator of the achievement of the
other Strategic Objectives, as well as to the oegdgment of the links with technical
cooperation with a view to their conversion intamciete national policies and action. In so
doing, the role and responsibilities of the sogiartners, at both the national and
international levels, will have to be further denmd.

° Doc. GB.286/12/3 (Mar. 2003), paras. 41 and 50.

19 Reducing the decent work deficit: A global challenBeport of the Director-General, ILC,
89th Session, 2001, pp. 59-60.

™ ipbid.

2 Working out of povertyReport of the Director-General, ILC, 91st Sess&003, pp. 67-72. The
Director-General added that the 1998 Declaratighgiving people title over their own labour,
these principles “serve as a foundation enablingegonents, employers and workers to build fairer
and more efficient governance mechanisms for theuamarket”.
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V.

A.

1.

Technical cooperation and ILS

The principle that technical cooperation activitsé®uld be closely linked to ILS has
been generally accepted since the 195T%ere is agreement that technical cooperation
supplements the Conventions and recommendationseaalles the ILO to “promote
awareness of its social philosophy, as embodiedtsinConstitution and ILS® The
complementarity between ILS and technical coopenashould operate on two levels.
First, the standards should be used as guideloredeivising and implementing technical
cooperation activities. Second, the experienceeghin the field should provide detailed
knowledge of the practical difficulties faced inplyng the standards and should enable
areas to be identified where new standards aresdemdstandards need to be revised. This
is a way of making sure that the standards and sligiervisory system are more relevant.
In practice, however, it has been difficult to idBnthe measures that need to be taken in
order to ensure synergy between technical cooperand ILS? Since 1984, special
attention has been given to the need for greatmptamentarity between these two types
of measures, in particular by helping the develgpiountries to create more favourable
conditions for ratifying and applying the standard3ver the years the ILO has developed
various strategies in this regard.

ILO strategies

In 1993 the ILO adopted a new strategy on techrdoaperation, known as “active
partnership policy”, which was designed to creatmeav dynamic between ILS and
technical cooperation. This policy largely met witre approval of the social partnérs,
and was subsequently strengthened and consolidagedhe adoption of the 1998
Declaration and the Decent Work Agenda.

Active partnership policy

The main aim of the policy of active partnershipasievise measures which meet the
constituents’ requests and needs, help them t@ sbk problems they face and lead them

1 In 1949 the ILC authorized the ILO to take parttlie broad technical assistance programme
launched under the auspices of the United Natiwhi&h became the United Nations Development
Programme (UNDP) in 1966. Since then, cooperatasgrown in scale and no longer just consists
of technical advice, but takes the form of techinassistance provided as part of projects. For a
brief history of the ILO’s technical cooperationgstoc. GB.252/15/1 (Feb.-Mar. 1992).

2 The role of the ILO in technical cooperatidReport VI, ILC, 80th Session, 1993, p. 3.

% ibid., p. 65.

* One of the ways considered, but quickly rejectied, strengthening links between ILS and
technical cooperation is conditionality, which wauhvolve making the provision of technical
cooperation subject to the ratification or applmatof the conventions. See doc. GB.252/15/1

(Feb.-Mar. 1992).

® Report of the Director-General, ILC, 70th Sessit®84, pp. 50-63; resolution on the role of the
ILO in technical cooperation, ILC, 73rd Session, 1987

® Doc. GB.271/TC/1 (Mar. 1998); doc. GB.273/TC/2 ( N©998).
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2.

to be self-sufficient. Of the main measures introduced to achieve thishould be noted
in particular that: (1) objectives are formulated éach country, in order to target efforts,
identify priorities and promote the founding pripleis of the ILO® (2) the impact of the
technical cooperation programmes is assessed, ynhjnlthe constituents;and (3) a
multidisciplinary approach is used, since it ig felbe more appropriate for responding to
the complex problems facing the member Stafes.

In practice, multidisciplinary teams (MDTs) haveeheset up in all regionS- Their
task is to work closely with governments, employensd workers’ organizations and
donors to provide technical support and guidanaaiiming ILO activities at regional and
subregional level, and to help to define objectife@seach country? Each team normally
includes a specialist in ILS and labour legislatisnose central role has been highlighted
on a number of occasions by the Offitand the Governing Bod¥!

Decent work

In 1999 the Decent Work Agenda and the Confererargclusions on technical
cooperation provided a new framework for technazaiperation™> A number of measures
were planned in order t& (1) make technical cooperation more relevant dfetive; (2)
improve the quality, visibility, effectiveness amdpact of technical cooperation; and (3)
strengthen partnerships. More particularly, on shbject of ILS, the Director-General
stressed in his report on decent work — as mertienthat decent work involves meeting
four strategic targets, including compliance witls land fundamental rights at work. As
far as ILS are concerned, he called for a numbenedisures to improve the image of the
ILO’s standards-related work and to give it greateope. These included in particular
stepping up efforts to help countries to implemehe ILO’s standards. The
Director-General considered that:

... setting standards is of course only the start. [CReneeds to reinvigorate its promotional
efforts to see that standards are ratified andieghpThe ILO needs to be more proactive when

it comes to implementation, assisting governmemtgiving effect to the Conventions they
have chosen to ratify. At the formal level this kkbmean helping governments revise their

" ibid., para. 2.

8 ibid., para. 49.
° ibid., para. 52.
10 ibid., para. 48.

™ ibid., para. 50. They are now incorporated in the fieldicttire of regional and subregional

offices.

2 The role of the ILO in technical cooperatidReport VI, ILC, 81st Session, 1993, p. 69
13 Doc. GB.271/TC/1 (Mar. 1998); doc. GB.273/TC/2 (N998).

4 Doc. GB.271/15 (Mar. 1998); doc. GB.273/11 (N0298).

15 “Conclusions concerning the role of the ILO in teicial cooperation”, report of the Committee
on Technical CooperatioRrovisional RecordNo. 22, ILC, 87th Session, 1999. See Annex 20

1% ibid., paras. 50-52.
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labour legislation and improve their inspectorate&ey way to promote implementation is to
ensure that everyone appreciates the value anof ssandards.’

The report particularly stressed the need to irelndnitoring standards in the ILO’s
technical cooperation and research activities.

B. Figures

Funding for technical cooperation has changed eoosiy since the 1990s. After
constant increases between 1987 and I$9pending on technical cooperation had
almost halved by 1998 falling from a total of nearly 754.1 million dott over the
period 1988-92 to around 581.2 million dollars otlee period 1993-97. This reduction
came against a background of declining ODA (offidavelopment assistance), which
made it difficult to mobilize resources. It alsarmded with a transition period when the
ILO was undergoing internal reforms and was hatm@dapt to reforms brought to the
United Nations systerﬁ‘? Under these circumstances, from 1993 onwards ieahn
cooperation was financed by a combination of fufidsn the Organization’s regular
budget and extra-budgetary resources, althoughthtié latter, in the form of trust funds
(multi/bilateral donors, development banks, berilzizrﬁes),21 which are the main source of
funding for the technical cooperation programme.thWihe adoption of the 1998
Declaration, funding was specifically earmarked fwomoting standards, based on the
idea that there is close complementarity betweandstrds and technical cooperation and
that they reinforce each oth&rln general terms, 53.4 per cent of the technicaperation
projects approved in 2001 related to Strategic @ivie No. 1 on ILS and fundamental
rights.?® However, it should be pointed out that most of él&ra-budgetary resources for
this Objective — which are the ones earmarkeddohnical cooperation — are monopolized
by the IPEC Programme for the elimination of chédour.

C. Fields

Attempts were made to strengthen complementaritywésn technical cooperation
and ILS at different levels, with varying resulge will focus on the technical cooperation
efforts made concerning the ratification (1) anglementation (2) of ILS. Finally, we will
discuss the targeting of technical cooperatiorviigs on the strategic objectives of decent
work (3).

" Decent workReport of the Director-General, ILC, 87th Sessi@99, p.19.

18 Bringing spending on technical cooperation to $déBars a year.

9 Spending on technical cooperation was $98.2 miltier year in 1996.

0 |n particular the reforms which led to new methdds implementing programmes and thus
affected the volume and nature of technical codfmraThe new methods place emphasis on
improving countries’ capabilities and encouragihgnh to use their own human and institutional
resources to implement projects, thus reducingnbh@vement of specialized institutions.

L The role of the ILO in technical cooperatidReport VI, ILC, 87th Session, 1999, p. 4.

22 geeinfra.

2 See Annex 21.
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1.

Technical cooperation on ratification

There has been a considerable drive since 1998ttthg fundamental Conventions
ratified, with technical cooperation here largetyniing part of the campaign to promote
universal ratification and the InFocus Programme<aild Labour and on Promoting the
1998 Declaratiorf! Assistance has been provided in two main forngallassistance or
technical consultatio®> and the promotion of the ILO’s fundamental Coni@rg . The
results have been remarkable, since, as we sal@éreanore than 86 per cent of the
member States have ratified the fundamental Cororent® In November 2002 the Office
pointed out that the high level of ratification amred had shifted priorities in technical
cooperation “over and above ratification and adegct improved implementation of
standards. This is a logical shift [...}".However, it has to be said that the concentration
of resources on the fundamental Conventions hattees(as the members of the workers’
group has deplored on many occasions) in the almanelot of efforts to promote
ratification of the ILO’s other up-to-date Convemts.

The first lesson to be learnt from these resulésthee Office has stressed, is that
technical cooperation and standards-related actimfiorce one another in principle. This
is clear from the results obtained under the InBdetogrammes on Child Labour and on
Promoting the Declaration:

[...] technical cooperation activities resulted inhanced understanding of the problems
involved in eliminating child labour, which, in turinfluenced the normative agenda of the
Organization. The work undertaken by the IPEC fror82l®@nwards definitely played an

24 gedinfra.

%5 This is by far the most frequently requested farmassistance. It can be either formal or
informal, or even confidential, be provided in wri or orally. For the countries concerned, it is a
matter of clarifying certain provisions in fundanednConventions, of asking the Office for advice
on the conformity of prevailing national legislatiovith one or more of the Conventions they are
considering ratifying, of asking the ILO to formtdacomments and provide advice on draft laws
and legislative amendments or to prepare draft lewiabour codes, of inviting it to participate in

tripartite discussions on the revision of labougidtation, etc.: doc. GB.270/LILS/5 (Nov. 1997),

paras. 14-15.

%6 The aim of this form of assistance is to increfigeawareness of governments, employers' and
workers' organizations, as well as the generalipuabout fundamental rights at work. It seeks to
encourage countries to review their initial positiand to consider, at the national level, the
appropriateness of ratifying all the fundamentah@mtions and, in consequence, how to overcome
the presumed and real obstacles to ratificatiortolmcrete terms, this technical assistance consists
of: organizing and participating in meetings ofrigdrtite nature at the national, subregional and
regional levels on ILS; examining the obstacles he tatification of specific Conventions;
establishing contacts during the ILC with the defieges participating in the work of the Committee
on the Application of Standards; training officialad representatives of employers' and workers
organizations (in respect of the obligations asged with membership of the Organization and
with the ratification of ILO Conventions, the rat#tion procedure for Conventions, the role
assigned to occupational organizations in the @atisn) either on the spot or by organizing study
visits to headquarters or the Turin Centre; progdamd disseminating information to officials in
the ministries of labour and to national legislatothe social partners, governmental and non-
governmental organizations and to the general pupdrticularly MPs, judges and lawyers;
participating in conferences organized by empldyarsd workers' organizations, universities,
governmental and non-governmental organizations] sending copies of fundamental ILO
Conventions and examples of comparative legislatiimancing translations of fundamental
Conventions into national languagesoc. GB.270/LILS/5 (Nov. 1997), para. 6.

" Doc. GB.285/LILS/5 (Nov. 2002), para. 6.
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important role in the growing awareness of the rfeed supplementary instrument for more
focused action against the worst forms of childolab Subsequently, there were increased
ratifications not only of the new Convention No21&dopted in 1999, but also of Convention
No. 138 on minimum age for employment and work. T®asvention, adopted in 1973, has
experienced a significant increase in ratificatiansce it was incllzjéjed in the ratification

campaign launched in 1995 following the Copenhdaggeial Summit”:

However, technical cooperation and standards dosystematically reinforce each
other, as the Strategies and Tools against Socialution and Poverty Programme
(STEP), launched in January 1998, appears to shbig. programme aims to promote
social development in order to help combat povartg social exclusion, and to preserve
and strengthen social cohesion and protection ia tontext of globalization,
macroeconomic stabilization policies, structuraJuatinent programmes and transition
strategies®® Thus STEP aims to promote fundamental labour staisdand standards
relating to social security, rural workers’ orgaatinns and cooperatives, child labour and
female employment, plantation workers and indigesnamd tribal peoples. However,
unlike the IPEC Programme, it has not resultechiimarease in the number of ratifications
of the social security Conventions.

2. Technical cooperation on the
implementation of ILS

Technical cooperation on the implementation of thes similar forms to those on
ratification. It aims, inter alia, to enable memliStates to meet their obligations under the
ILO Constitution™ and to bring their national legislation and pregtinto line with the
provisions of the ratified Convention. The questloere is not what form the technical
cooperation should take, but how it can be targstedhat it can be more effective in
supporting ILS and so that it can always take astofia normative component.

On the first of these two points, it was suggedtgdhe Office in November 2002,
following a request from the constituents, that th®'s supervisory system should be
given a greater role and should be included in@rgfuation of requirements in terms of
technical cooperatiot On a more practical level, the Governing Body dedi to

%8 ibid., para. 20.

29 This programme is currently a major component h&f global campaign to promote social
security for all, launched in June 2003. Basedhencbncept of a social economy, and given that the
traditional social security mechanisms hardly sagmto the challenge of extending cover to
everyone in the near future, the STEP Programme @&irpst in place alternative, complementary
and effective arrangements, to guarantee sociaqtion and to promote development in favour of
the most deprived groups in society.

30 |LO Constitution, arts. 19 and 22.

31 The Office considers that: “the supervisory systemsembles information about specific national
circumstances in which the standards are appliedly&sing this information should lead to better
understanding of the real situation. As a restishould help the ILO to determine, together with
the member States concerned, technical assistadogoaperation needed to tackle the problems of
application in their actual context” (doc. GB.28&/&/5 (Nov. 2002),para. 36). The Office thus
proposes that the comments of the supervisory batieuld be taken into account when planning
technical assistance designed to facilitate thdampntation of the conventions. Conversely, the
CEACR could be more systematic in including in igparts observations on how the ILO’s
assistance could help to solve application problefitis would also enable the Standards
Committee of the ILC to discuss these observatiorsstripartite forum. Se€he role of the ILO in

Information note standards related activities and decent work 2003.doc 59



3.

promote cooperation through agreements on assésfammgrammes with each individual
country, in order to solve problems in applying tbenventions and any related issues
identified by the supervisory bodiés.

On the second point, about taking account of thenative aspect in all technical
cooperation activities, the Office suggested varioaptions, in particular joint
programming requiring closer coordination betwdenvarious units of the Office, and the
use of an integrated approathpne of whose key aims “is to integrate standaridh w
other activities of the Organization as well askiog in an integrated way at the
interrelationship of standards”.

Target technical cooperation activities on
the strategic objectives of decent work

The Director-General's Report dbecent workdescribes technical cooperation as
vital for achieving the four strategic objectivespractice. Its role is to help to create an
environment at both national and international lewehich is conducive to realising the
Organization’s values and principles in the arelagdevelopment, institutional capacity,
legislation and socio-economic poliéy.With decent work, technical cooperation is
viewed in the broader context of ILS. On the onadhaechnical cooperation activities
could be more firmly anchored in the standardshwdbjective 1 of the Decent Work
Agenda dedicated to them. On the other, the remgirdtrategic objectives (on
employment, social protection and social dialoge@)ld also offer scope for including
normative aspect%fi In practice, this means that, as we said eartlegre could be
indicators and targets designed to measure the atmencomponent in all technical
cooperation activities for each of the other thsrategic objectives. This has not yet been
done up to now.

The Governing Body is still discussing how to sgimen links between the
supervisory system and technical cooperation.

technical cooperationReport VI, ILC, 87th Session, 1999, pp. 51-54; d&B.285/LILS/5 (Nov.
2002), paras. 36-50.

%2 Doc. GB.282/8/2 (Nov. 2001), para. 47(q)
% Seesupra
34 Doc. GB.285/LILS/5 (Nov. 2002), para. 31.

% The role of the ILO in technical cooperatisupplement to Report VI, ILC, 87th Session, June
1999, para. 1.

% Doc. GB.279/TC/1 (Nov. 2000), paras. 49-51.
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A.

ILS and globalization

It was in the mid-1990s that the debate on standettihg was finally placed in a
wider context that took account of the charactiessdf a changing world, in particular the
process of economic globalization and the transétion of the world of work itself. It
was then a matter of defining the role of the IlDgeneral, and that of its standards-
related activities in particular, as the regulatbwhat was now a globalized production
system. Discussions were held — and are still ongget within the ILO and other
international bodies on this subject, and it wa#ftgwrecognized that the ILO was the
international agency in charge of ensuring thabaliaation has a social dimension. It was
assigned a predominant role here, given that tbmlsaspect had largely been neglected
by the international bodies responsible for intéomal trade issues. However, the ILO’s
methods and tools have still largely to be definadd the vast majority of ILO
constituents stress that they must always reinfetaadard-setting activities rather than
replacing them.

Discussions within the ILO on standards-relatedvaigs in times of globalization
are continuing. This issue is being looked at fr@rious points of view, which have been
explored in varying degrees of detail. First of #ie ILO constituents continually question
the position which the ILO and international labataindards occupy in the international
system (A). Secondly, they want to identify whateef the role of non-governmental
actors in the economic globalization process hatherlLO’s standards-related activities,
and how greater use might be made here of the D&CFaration on multinationals and
voluntary initiatives (B). Lastly, they are discumgs strengthening the ILO’s links with the
international financial institutions (C) and the WTD).

International system

If standard-setting measures are to be taken poree to globalization, questions
need to be asked about the position of internaltiateur standards in the international
system. This applies on two levels. First, we ne@tearer definition of the links between
the ILO and other sources of international labau &nd how they can be coordinated. In
view of the large number of different internatiormabanizations and their overlapping
fields of competence, “normative competition” igwitable. Today it happens both with
international organizations that actually deal wsibcial issues, whether universal (the
United Nations) or regional (the European Uniomyd avith those that only incidentally
encounter these issues when carrying out theiitutisnal mandate (the Bretton Woods
institutions). Obviously, everything must be dopeatoid conflict between the different
texts produced by these institutions. If the ILQdde genuinely recognized as the agency
responsible for the social dimension of globalatiit must be remembered that the ILO’s
texts and the work of its supervisory bodies tdieleading role here. More specifically,
there must at the very least be coordination amipmecal consultation between the
organizations concerned. Measures of this type rigkkn with the international financial
institutions and the WTO will be described later.

As far as the United Nations and the specialisstititions are concerned, those with
which the ILO has special arrangements receive @y af the reports sent by the
governments under article 22 of the ConstitutidRepresentatives of those organizations

! See CEACR, Report, 2003, paras. 34-35. In 2003;200s involved reports on the Radiation
Protection Convention, 1960 (No. 115), sent tolitiiernational Atomic Energy Agency (IAEA); on
the Social Policy (Basic Aims and Standards) Cotigan 1962 (No. 117), sent to the United
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are also invited to attend meetings of the CEACRdiscuss the application of the
Conventions. Finally, the ILO sends regular repants oral information to the various
bodies responsible for examining the applicatiorthef UN Conventions relating to the
ILO’s mandate?

At the European level, in 2003 the CEACR examinédebports on the application of
the European Code of Social Security and, whereoppiate, the Protocol to it.It noted
that the States which are parties to the Code aadPtotocol are largely continuing to
apply them. Moreover, in September 2002 represeatadf the ILO attended, as technical
advisers, the meeting of the Committee of Expertthe social security field,where the
application of the European instruments was exathioe the basis of the CEACR's
conclusions. Finally, as part of its cooperatiorthwihe Council of Europe, an ILO
representative, acting in an advisory capacityenaktd sessions of the European
Committee of Social Rights held during 2002.

In order to ensure that international labour statslare more effective — and this is
the second level of debate — it is essential thatStates, which still constitute the main
channels through which they are implemented, retfah as ineluctable. The ILO’s work
shows that it is the national legislative and jialidodies that are the most directly
involved. What this means is that we need to enthae there are as few conflicts as
possible between international and national sourdesious considerations and options
have been explored here. Awareness-raising sent@aes been organized to discuss the
problem directly with legal specialists at natiofelel, which enabled a large number of
national court rulings to be collected in whichemeince was made to international labour
law. We can see, encouragingly, that judicial bsdregardless of their legal tradition, try
to interpret national legislation in a way whichnist incompatible with international law
and with international labour Conventions and rew@mdations in particular. Thus the
courts use international labour instruments tolditjal loopholes, to clarify the protection

Nations Food and Agriculture Organization (FAO) tnited Nations Educational, Scientific and
Cultural Organization (UNESCO) and the United Nati@rganization (UN), with a copy also sent
to the Office of the UN High Commissioner for HumRights; on the Prevention of Accidents
(Seafarers) Convention, 1970 (No. 134), and thecNBmt Shipping (Minimum Standards)
Convention, 1976 (No. 147), sent to the InternaioMaritime Organization (IMO); the Rural
Workers’ Organizations Convention, 1975 (No. 14#&nt to the FAO and the UN, with a copy also
sent to the Office of the UN High Commissioner tduman Rights; the Human Resources
Development Convention, 1975 (No. 142), sent to B8B; the Nursing Personnel Convention,
1977 (No. 149), sent to the World Health Organarat{\WWHO); and the Indigenous and Tribal
Peoples Convention, 1989 (No. 169), sent to the thN,FAO, UNESCO and the WHO, with a
copy also sent to the Inter-American Indian Ingtitaf the Organization of American States, and
the Office of the UN High Commissioner for HumamgRis.

2 These bodies constitute the supervisory machindrigh the UN set up to examine the reports
which countries are required to submit at regulstervals on each of the United Nations
instruments that they have ratified. In 2002-03vitets were organized with the bodies responsible
for supervising the application of the followingstruments: International Covenant on Economic,
Social and Cultural Rights (two sessions); Inteéamati Covenant on Civil and Political Rights (two
sessions); Convention on the Elimination of All Feref Discrimination against Women (three
sessions); International Convention on the Elimoratf All Forms of Racial Discrimination (two
sessions); Convention on the Rights of the Chideg sessions).

% In accordance with the monitoring procedure setungder Article 74(4) of the Code and the
arrangements made between the ILO and the CourEilrope.

* The Committee of Experts emphasized at the meétiag Convention No. 102 was still very
relevant, noting that the ILO’s normative work arcial security had laid the foundations for the
European Code of Social Security.
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offered by the law, to strengthen the interpretatif the law, or to guarantee an
interpretation of the law which offers no less paditon than international labour standards.
The courts also use international labour law to usmsconsistency in regional
interpretation®

Secondly, we can also see that recent nationaltingiens increasingly refer to
international law, both to ratified Conventions drehties (the most frequent cases), and to
general international law or customary law. Theyewofprovide that, in the event of
conflict, international standards shall prevail.Wéwer, a great deal remains to be done to
make these provisions genuinely effective, sineectburts are often reluctant to use them,
particularly where this involves setting aside were annulling legislation.

Multinational enterprises

Globalization demonstrates the importance of mpobij new actors in order to
promote the ILO’s values. The Organization has @ul various options in this regard:
strengthening the Tripartite Declaration, in padfée through the issuing of social labels
and closer links with other multilateral normativgtiatives (1); promoting voluntary
initiatives (2); and developing framework agreers€).

Strengthening the Tripartite Declaration of
Principles concerning Multinational
Enterprises and Social Policy

The Tripartite Declaration of Principles concerniNultinational Enterprises and
Social Policy was adopted by the ILO in 1977. Isvaeveloped, inter alia, in response to
initiatives by other organizations (the UN’s form&ommission on Transnational
Corporations and the OECD) in this field.

Brief description

The Tripartite Declaration has two interdependebjectives: (1) to encourage
multinational enterprises to make a positive ctwitibn to economic and social progress,
and (2) to minimize and overcome the difficultiesieh their various operations can
produce. It is addressed to the three traditioh#&) Iparties (governments, workers’
organizations and employers’ organizations) anuadtinational enterprises themselves.

The Tripartite Declaration is a non-binding instemhwhich works on the basis of a
system of regular surveys carried out using questizes which the ILO sends to
governments and to the most representative em@oged workers’ organizations. The
information forwarded by the ILO’s constituents oets how multinationals in their
countries have followed up the Tripartite DeclaratiSurveys are carried out every three
or four years. Eight have been carried out to ddie,latest of which covered the years
1999-2003. The Governing Body (through its Subcottemion Multinational Enterprises)
formulates conclusions and recommendations on #esares to be taken at national and
international levels. The recommendations condeerbiest way to exploit the information
obtained, whether it is appropriate to carry oudther survey, and how to make the
Declaration work more effectively.

® A document analysing more than 200 national caulitigs referring to ILS is available, together
with the full text of the decisions.
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Furthermore, where there is a dispute between anyhe parties about the
interpretation of the principles contained in theclration, it may be referred to the
Governing Body, which has the authority to settle(through its Subcommittee on
Multinational Enterprises). The interpretation énsto the parties concerned and is usually
made public. To date three requests for interpogtathave specified on the merit some
principles set out in the Tripartite Declarationnnex 22 gives details of the parties
involved, the questions raised and the principkfsdd.

Measures to strengthen the Tripartite
Declaration of Principles

The Tripartite Declaration has been strengthenedrarious ways: through the
encouragement of social labels, the identificatbstrategic objectives to be pursued and
closer links with other multilateral initiatives this field. The constituents feel that efforts
need to continue to promote the Tripartite Declaraso that it becomes an essential
reference instrument in the current discussionstlmm concept of corporate social
responsibility? including how to cover the entire production chaiHowever, there is no
consensus on the form which cooperation with theminstitutions should tak®.

In order to promote greater knowledge of the TtimDeclaration, in March 2001
the Governing Body adopted four strategic objestiV¢1) improving knowledge of the
principles of the Tripartite Declaration and thapplication; (2) including the application
of the Tripartite Declaration in programmes carroed at the ILO headquarters and in the
regions; (3) promoting the effective applicationtbé Tripartite Declaration at national
and regional levels; and (4) facilitating the effee application of the Tripartite
Declaration at those levels.

A number of initiatives have been undertaken sithe to promote the Tripartite
Declaration. For example, a users’ guide has beseldped, which is designed to make
the Declaration’s principles easier to understaAdTripartite Forum has also been
organized to encourage dialogue between the adaress the Declaration and to enable
them to exchange experiences on the best waygbfiag and promoting its principle¥.

Closer links with other multilateral initiatives in this field

The ILO regularly informs the Governing Body abadlié main initiatives taken in
fields affecting corporate social responsibilithellLO has focused particular attention on
the following initiatives:

® Doc. GB.286/14 (Mar. 2003).

" See on this point paragraph 20 of the Tripartitel&ration, which states that: “To promote
employment in developing countries, in the cont#xan expanding world economy, multinational
enterprises, wherever practicable, should give iderstion to the conclusion of contracts with
national enterprises for the manufacture of pant @quipment, to the use of local raw materials
and to the progressive promotion of the local pset®y of raw materials. Such arrangements
should not be used by multinational enterprisesatoid the responsibilities embodied in the
principles of this Declaration.”

8 Doc. GB.285/12 (Nov. 2002); doc. GB.286/14 (M&03).
° Doc. GB.280/13 (Mar. 2001).

9 The guide and the document summarizing the debéthe Tripartite Forum will be available at
the meeting in December.
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The OECD Guidelines for Multinational Enterprisadopted in 1976 and amended in
2000. Since they were revised, the guidelines Haumed an integral part of the
OECD Declaration on International Investment. Thegnstitute non-binding
recommendations by governments to multinationa¢rpnises operating on or from
the territory of OECD countries or any of the feliog four countries: Argentina,
Brazil, Chile and Slovakia. The recommendationsecareas such as employment
and industrial relations, human rights, the enviment, competition, the
dissemination of information disclosure and taxatibhe 2000 revision, in which the
ILO was involved, related mainly to implementingopedures:* More specifically,

in each country which has signed up to the guidslirthere is a National Contact
Point (NCP) responsible for promoting the guiddirend for dealing with any
problems on the subject which may arise. The N@Psesponsible for dealing with
guestions which arise on the territory of countrigBich have adhered to the
guidelines or in relation to activities which mubitionals from those countries carry
out on the territory of countries that have nonhsigj up to them. The Committee on
International Investment and Multinational Entesps (CIME) is responsible for
clarifying the guidelines. Along with other dutiegbe CIME is also responsible for
holding exchanges of news on the activities of N@®Psrder to enhance the
effectiveness of the guidelines. Both the NCPstahrdCIME receive advice about the
methods they should use in order to fulfil theitigdtions. For example, the CIME
can ask for technical advice about any issue ngla the guidelines. It seems that
this may include consulting the IL&.

The United Nations Global Compact, launched at Wiorld Economic Forum in
Davos (Switzerland) on 31 July 1999. The Compagtsdaio raise awareness in the
business world on nine principles relating to humghts, work and the environment.
As far as work is concerned, the Compact reprodtieesights and principles set out
in the 1998 Declaratior® It brings together the secretariat heads from mbar of
organizations in the United Nations system. Acaagdio the latest Global Compact
annual report, presented in July 2003, over 10@@rpnses have signed the Compact
and are now involved in the initiative, working &iber with international workers’
organizations, civil society and other parties poting its principles:* The
operational activities carried out under the Compaave been led by an inter-
institutional committee involving the Global Compatdfice, the ILO, the Office of
the UN High Commissioner for Human Rights, the BditNations Development
Programme (UNDP), and the United Nations Environnigngramme (UNEPJ?

The European Commission Green Paper entitledniBtiog a European framework
for corporate social responsibility” (July 2001)pdathe European Commission
Communication published in July 2002, entitled “@anate social responsibility: A
business contribution to sustainable developméht”.

The standards of the International OrganizatarStandardization (ISO).

Doc. GB.279/WP/SDG/1 (Nov. 2000).

Doc. GB.279/WP/SDG/1 (Nov. 2000), para. 26.
Seesupra

United Nations press release, ECO/33 (2 July 2003).
Doc. GB.286/MNE/3 (Mar. 2003), paras. 2-3.

ibid., paras. 15-17.
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Voluntary initiatives

The ILO has carried out a number of studies ongpeivsector voluntary initiatives
affecting the social dimension of business actsili’ The main study in this fiefd spells
out some of the terms used. Thus, for the ILO,Vgte sector initiatives” refers to actions
which may seek to enhance or supplement behavemuined by law'® Such initiatives
are generally rooted in the idea of corporate $aemponsibility. The desire to add value
to an enterprise by promoting a good public imageai key factor behind these
initiatives.?® “Labour practices” are defined in principle as @dinditions of labour and
rights at work within the scope of the ILO mandéte.

The ILO identifies three main types of voluntanjtiatives: (a) codes of conduct;

(b) social labels; and (c) investor initiatives.eTbonstituents agree that the ILO should
provide assistance in the form of information addiee for those undertaking voluntary
initiatives, and they also want research to comtiimithe various fields connected with
voluntary initiatives. There is no consensus, andther hand, on the longer-term question
of a so-called “proactive position of engagemerttick the ILO might adopt towards such
initiatives.”? The constituents’ showed enormous reluctance tsvahe Director-
General's proposal for an international inspectgatem for social labels, forming part of
an international Convention. The debate has nowveshto the idea of corporate social
responsibility, and the Governing Body is to couaénits discussion on this issue in
November 20032

Codes of conduct

A code of conduct is a written document setting it policy or principles which
enterprises undertake to follow. It contains commaiits which they give, particularly in
response to market expectations, without beingefibré¢o do so by legislation or
regulations. However, since they are public statemedt is usually felt that the codes
could have legal implications, given that there &&s governing statements by
businesses, advertising and competition (in thee aafsjoint action by a number of
enterprisesy’

Social labelling

Social labelling is a way of communicating informoat on the social conditions
surrounding the manufacture of a product or theleeng of a service. Independent labels
are developed and administered by NGOs, workegsinizations (union labels), industry

7 Doc. GB.270/WP/SL/1/3 (Nov. 1997); doc. GB.271/MPBLSL/1 (Mar. 1998);
doc. GB.274/WP/SDL/1 (Mar. 1999).

18 Doc. GB.273/WP/SDL/1 (Nov. 1998).
ibid., para. 6.

0 ibid., para. 11.

ibid., para. 6.

22 Doc. GB.274/15 (Mar. 1999).

%3 Doc. GB.286/WP/SDG/4 (Mar. 2003).

4 Doc. GB.273/WP/SDL/1 (Nov. 1998), para. 26.
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and trade unions or other enterprise associatmnisybrid partnerships of one or more of
those sectors. Social labels may appear on theuprad packaging, or may be displayed
in the retailer's shop or shop-window. Some lalaais assigned to enterprises, usually
producers or manufacturers, and they are aimedomsumers and potential business
partners. Social labelling programmes are consitityebe voluntary responses to market
incentives (including the demands of business pesjnrather than to public law or

regulation?®

In 1994, recognizing the potential of the Trip&rtideclaration, the Director-General
suggested that its benefits should be optimizeexXtgnding its scope to social labéfde
referred to this issue once again in his 1997 teptée considered that the ILO should
adopt a proactive attitude towards these voluntaijiatives, by providing for an
international inspection system

. under an international labour Convention whichgcduse of its voluntary nature, would
allow each State to decide freely whether to giveweerall social label to all goods produced
on its territory — provided that it accepts theigdiions inherent in the Convention and agrees
to have monitoring on the spbt.

This proposal was received very reluctantly by lth@ constituents, some of whom
saw this as a way of reintroducing social clausesugh the back dod? They were
unable to reach a consensus on this issue.

(© Investor initiatives concerning labour
practices of enterprise

Investor initiatives concerning labour practice®irierprise form part of the “socially
responsible investment” movement that has recegtbywn in importance in certain
developed countries. Although there is no singleepted definition of this term, it
generally indicates investment-related decisioas $keek social change while maintaining
economic returns. It seems that the idea of sobi@hge, however, varies considerably and
appears to be based on highly subjective judgenfénts

(d) Evaluation of voluntary initiatives

These initiatives have both advantages and diséalgas. The most frequently
mentioned advantages include:

stimulation of social concern among enterpris# @nsumers?

market-based financial (rather than regulatorgtentives to improve labour
conditions™!

%5 ibid., paras. 68-70.

%6 Defending values, promoting change: Social justice global economy: an ILO agend@eport

of the Director-General, ILG31st Session, 1994, pp. 64-66.

" The ILO standard setting and globalizatjdReport of the Director-General, IL85th Session,
1997 p. 31.

8 Doc. GB.270/3/1 (Nov. 1997).
%9 Doc. GB.273/WP/SDL/1 (Nov. 1998), para. 82.

% ibid., para. 80.
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potential advantages in terms of social progires®untries that have not ratified the
corresponding ILO Conventiors.

The disadvantages regularly mentioned incldte:

lack of transparency and of participation by shpposed beneficiaries, attributable to
the unilateral origin of the initiatives;

the lack of references to ILS. Only one thirdhed codes studied by the ILO (out of a
total of 215) refer to ILS in general or to thenmiples enshrined in specific ILO
Conventions or recommendations. Only one code rexferto the Tripartite
Declaration of Principles and one other to the 1B88laration;

the selective nature of the issues dealt withthim codes reviewed, references to
various fundamental labour issues can be estinzgtdollows: freedom of association
and collective bargaining (15 per cent of codesrretfl to this); forced labour (25 per
cent); wage levels (40 per cent); child labour (gér cent); freedom from
discrimination (two-thirds of codes); health andesa (three-quarters of codes).
Selectivity of focus and diversity of implementatiare particularly notable in the
operation of social labels, which are rooted largelthe concerns of consumers, the
media and civil society;

self-definition is frequently used to define tieéerence criteria for determining good
practice. The disparity, in terms of the contenthef definitions given, is particularly
marked in the case of freedom of association;

the wide variety of methods of implementation¢liding internal management
systems and external monitoring or inspection, makeirtually impossible to verify
the credibility of the claims made. The lack of mtardisation of criteria and
procedures for implementation impede the abilityagsess the concrete effects of
such initiatives, or to compare the outcomes irfed#nt enterprises, systems of
certification and labelling programmes;

the possible discriminatory effect of social lab®n producers in developing
countries, who face heavy constraints, particulingncial ones, in having to obtain
certificates of compliance.

Framework agreements

Unlike codes of conduct, framework agreements agotiated between multinational

enterprises and international workers’ organizatiamd include a joint mechanism for
monitoring their application. They often stipulateat they must not take the place of
collective bargaining at local or national levelvhich must continue to take priority — but
that they are designed instead to encourage gresspect for freedom of association and
collective bargaining at those levels by ensuringipliance with fundamental rights and

31 ibid..
%2 ibid., para. 129.

% Doc. GB.273/WP/SDL/1(Add.1) (Nov. 1998), paras..3-5
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principles on all the sites of the enterprise iregfion. They sometimes cover the entire
production chain, including the enterprise’s sulasids, suppliers and sub-contractdfs.

Framework agreements were used for the first tim&985, when Danone and the
International Union of Food, Agriculture, Hotel, Raurant, Catering, Tobacco and Allied
Workers’ Associations (IUF) started negotiationsialihled to the adoption of five
agreements between 1989 and 189Bince then, 25 multinationals have concluded
framework agreements with the international workerganizations concerned, with a
notable%increase in 2002 and 2003, when almost &0cpnt of the agreements were
signed:

The obvious advantage of these framework agreenenteir broad scope, which
means that establishments that remain reluctaappty fundamental rights at work can be
forced to recognize them and apply them. Since #reya relatively new phenomenon,
framework agreements are naturally viewed rathetti@asly by some employers. For
example, the International Organization of Empleyercommends that businesses should
bear in mind all the consequences that the comolusf these agreements might bring,
including legal consequences. The Secretary-Gerafrahis Organization notes with
concern that agreements requiring companies to lgomjih fundamental rights and
principles at work are likely to shift responsityilifor application and compliance from
governments to individual business¥s.

C. Bretton Woods institutions

It was at the World Summit in Copenhagen in 1998 the ILO was recognized by
the whole of the international community as thenageresponsible for defining universal
social rules. This recognition, which has beenfigaéd on many occasions since then,
gave the ILO a solid basis for strengthening s tith the Bretton Woods institutioris.

¥ In some cases suppliers may have their contraatsetled if they breach the provisions of the
agreement.

% These agreements related to respect for trade wigjbts and the right to collective bargaining;
managing the impact of changes in the enterprispl®mment strategy; gender equality in
enterprise; professional training; and access tmamic and social information with a view to
collective bargaining. The 1997 agreement settimigtioe principles which enterprises undertake to
respect “in the event of work changes affectingsjob working conditions” has enabled a biscuit
production plant to continue its operation in Huygdespite the ongoing restructuring of the sector.

% These are: Accor (hotels), Danone (foodstuffsiall(furniture), Statoil (oil), Fabercastell
(furniture), Freudenberg (chemicals), Hochtief @&omction), Carrefour (distribution), Chiquita
(agriculture), Ote Telecom (telecommunications), rSka (construction), Telefonica
(telecommunications), Merloni (metallurgy), Endggdectricity), Ballast Nedam (construction),
Fonterra (dairy products), Volkswagen (automobjl@rkse Skog (paper), Anglogold (mining),
Daimler Chrysler (automobiles), Eni (energy), Issoperty), Leoni (automobiles), Del Monte
(foodstuffs) and Interbrew (foodstuffs).

37 “Update on global agreements”, Buropean Industrial Relations Revietto. 353, June 2003,
pp. 26-30.

% For example, States which took part in the Intéonal Conference on Financing for
Development in Monterrey in March 2002 said thatyteupported the ILO and urged it to continue
its work on the social dimension of globalisationarder to strengthen the useful role which the
global economic system plays in promoting develapm@N off. doc. A/ICONF.198/3 (1 Mar.
2002), para. 64).
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1.

(@)

(b)

The question of the social repercussions of “stmattadjustments® and the role that the

ILO should play initially formed the focus of theQ’s relations with the Bretton Woods

institutions. Following the World Summit, the ILOt®llaboration with them was extended
to broader economic issues to do with globalizatiod economic growth, and to a whole
series of social issues and labour market probl&nihe importance of enhanced
institutional dialogue being felt particularly kégrafter the crisis in Asia and Russia.
Furthermore, from the ILO’s point of view, this qmration is particularly important since
the World Bank and the IMF have for several yeagsrbinvesting in fields which had

previously come under the mandate of the ILO aldine. message which the ILO is trying
to get across to these institutions is mainly aleaployment, respect for fundamental
workers’ rights and the promotion of social dialegu

Before looking at the forms of cooperation and #gemeasures undertaken in this
context (3), it would first be appropriate to déserthe policy of the financial institutions
in some of the fields under the ILO’s mandate {@his policy directly impacts on the
positions adopted by the Worker and Employer memlmdrthe ILO, particularly as
regards links with those institutions (2).

Positions of the Bretton Woods institutions
on some of the ILO’s strategic objectives

The following is an analysis of the positions of fBretton Woods institutions on the
issues of fundamental workers’ rights, employment social protection.

Fundamental workers’ rights

An ILO document from 1996 notes the important gapd divergences that remain
between the World Bank and the ILO, particularlgaeling “the importance of freedom
of association and the right to collective bargajnas fundamental workers’ rights, the
level of collective bargaining and its role as afternative’ to legal regulation® The ILO
also points out that approach of the Bretton Woiodsitutions on labour standards has
been far from consistent or uniform. On the onedh@me IMF has supported fundamental
labour standards and has promoted them in courttiiesy the financial crisis in Asia,
such as the Republic of Korea and Indonesia. ThddABank, on the other hand, favours
applying only those standards which it feels arenemically justified, such as those
relating to child labour, forced labour and gendbscrimination. It takes a more
conservative view on freedom of association andritjie to collective bargaining, which
it feels have broader economic and political ingtiiens *?

Employment

The policy pursued by the Bretton Woods institutigeems to devote scant attention
to employment issues. This is clear from the latkmeasures to compensate for the

3 The term “structural adjustment” or “structuralaathtion” refers to the draconian economic
reform and stabilization programmes carried outeurtle aegis of the World Bank and the IMF,
which highly indebted developing countries are éord¢o adopt in order to solve their problems:
doc. GB.261/ESP/1/1 (Nov. 1994), para. 2.

0 Doc. GB.267/ESP/2 (Nov. 1996), paras. 1-2.

“1 ibid., para. 15.

2 Doc. GB.276/ESP/5 (Nov. 1999), annex.
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repercussions, in terms of jobs, of the structadilistment programmé&3or strategies to
combat poverty, most of which make no mention opleyment issueé* Conversely, the
creation of jobs which respect fundamental workeights is one of the ILO’s central
concerns and forms one of the pillars of decenkwor

© Social protection

An ILO document from 1994 notes that the World Bamkparticular and the IMF
have taken a closer interest in social protectissués in the context of structural
adjustment. The ILO’s line is that “fundamental eomic restructuring should be
accompanied by a review of the social protecticsieay as a whole, and not merely by the
establishment of a short-term safety net to altevine immediate possible adverse effects
of vulnerable groups*® Measures taken in this field will be examined kelo

2. Positions of the social partners on relations
between the ILO and the financial institutions

Both the worker and the employer members are infaef stepping up dialogue and
cooperation between the ILO and the financial instins. However, their report on the
situation highlights different and even divergespects. On the one hand, the workers
note that:

— dialogue with the financial institutions is nat and in itself and should result in
social aspects being taken into account in thectstral adjustments, which does not
always appear to be the cafe;

— the Asian crisis has seriously called into questhe methods adopted by the two
Bretton Woods institutions, and it is a unique apaity for the ILO to devise
appropriate reforms and to reaffirm its authority ssues of employment and
labour:;*®

—  the World Bank’s position on labour standardsasrying;*

— the interest shown by the financial institutioims the ILO’s concerns is very
encouraging, but must not lead to a reduced raleh®ILO;>°

— there is a dangerous gap between the theory fatedu by the institutions and
practice on the ground-and

3 Doc. GB.261/ESP/1/1 (Nov. 1994).

* Doc. GB.285/ESP/2 (Nov. 2002), para. 21.

% See in particular doc. GB.286/ESP/1 (Mar. 2003).
6 Doc. GB.261/ESP/1/1 (Nov. 1994), para. 39.

4" Doc. GB.267/10 (Nov. 1996), para. 28.

“8 Doc. GB.273/9 (Nov. 1998), para. 12.

49 Doc. GB.276/11 (Nov. 1999), para. 82.

0 Doc. GB.279/13 (Nov. 2000), para. 8; doc. GB.2gRI6v. 2001), para. 72.
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3.

the World Bank and the IMF are still failing talffl their commitments, and it is
essential for the ILO to be given greater finanaiad technical resourcés.

For their part, the employer members instead want:

the ILO to put greater emphasis on the changesqed by the Bretton Woods
institutions>®

questions to be asked, following the Asian crigsisout how effective the ILO’s
measures are and the possibility of consideringrotheasures to strengthen the
impact of its actions on the ground.

Furthermore, they think that:

the activities of the financial institutions stwunot be made subject to compliance
with ILS, which are a matter for the ILO and thesgmments>®

a close link between standards and the Brettood&/anstitutions’ programmes to
combat poverty® would be equivalent to a form of conditionality ia is felt to be
unacceptable’ and

it would be desirable to increase the ILO’s ficahand technical resources in order
to enable the programmes combating poverty to ipteimented effectively®

Forms of cooperation designed to encourage the
Bretton Woods institutions to take greater
account of the ILO’s values

There are forms of cooperation at both institutioaad operational levels. At

institutional level, the ILO is consulted about theeparation of World Bank and IMF
reports, giving it the opportunity to influence theessages sent out by these reports about
the ILO’s main spheres of competence: ILS, inclgdinndamental workers’ rights, the
economic role of peaceful industrial relations dahd usefulness of public intervention
where the free play of market mechanisms does rumtuge fair results® The ILO also
attends the annual meetings of the World Bank ¢it294) and the IMF (since 1995) as

51

Doc. GB.279/13 (Nov. 2000), para. 8.
Doc. GB.285/13 (Nov. 2002), para. 76.

Doc. GB.267/10 (Nov. 1996), para. 31.

> Doc. GB.273/9 (Nov. 1998), para. 9.

Doc. GB.276/11 (Nov. 1999), para. 83.
Seeinfra.
Doc. GB.279/13 (Nov. 2000), para. 6; doc. GB.2§RI8v. 2001), para. 70.

Doc. GB.285/13 (Nov. 2002), para. 77.

%9 Since 1995 the ILO has published an annual repotabour in the world (world labour report),
which forms the basis for useful dialogue on thennt@asic questions arising from these two
reports.
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an official observef® This should enable it to have closer ties withséherganizations
when measures are taken, particularly in the follpamo the World Summit! and it
should make it easier to align the organizatiomdicpes by identifying common problems
more clearly®” The World Bank and the IMF are invited to the le@ery year. Lastly,
technical information meetings on ILS are organipedodically, to which officials of the
World Bank and the IMF are invited. These meetiags designed to ensure that their
activities achieve a desired level of compatibiitigh ILS.

Operational cooperation has mainly taken the fofrpastnership in the fight against
poverty. Following the 1999 financial crisis, theoiM Bank and the IMF refocused their
policy on combating poverty, and a new global mdtfay achieving this was defined. The
method is based on the development of frameworkambat poverty, in which
“economic, financial, structural and social issuasist be addressed equally in an
integrated framework”, putting countries themselvBamly in the driver's seat with
respect to policies and programmes affecting theamd, where the ultimate objective will
be the eradication of poverty. National ownershighis process will be supported with
assistance for improved governance and strengthpasditipatory approache$® Most
OECD member States have agreed to base their @gglgsnmes for low-income countries
on this proces$? The ILO’s strategy is to work with the tripartitepresentatives so that:
(a) the issues of job creation and decent workranleded as specifically stated aims in all
poverty reduction strategies, and (b) social diaéog promoted through the involvement
of the social partners as a contribution towardsea national monitoring of programmes
and a stronger participatory procésgzor the ILO, the idea is to ensure that decenkwor
is more systematically included as a poverty radaoctstrategy when PRSPs are
developed®

4, Examples of measures taken by the ILO
in cooperation with the Bretton Woods
institutions

Five groups of measures have been carried out déoyLi® in cooperation with the
international financial institutions. First of athe ILO and the World Bank have worked
together on “employment-intensive forms of work’hish has enabled the ILO

%0 Since 1999 the ILO has attended related joint mgstdf the IMF’'s Development Committee
and International Monetary and Financial Committee.

®1 Sednfra.

%2 Doc. GB.279/ESP/1 (Nov. 2000), para. 3.

% Doc. GB.276/ESP/5 (Nov. 1999), para. 12. This apgras applied in practice through Poverty
Reduction Strategy Papers which describe countegeshomic, social and political policies and
programmes over a period of three years or more.

% Doc. GB.285/ESP/2 (Nov. 2002), para. 8.

%5 Doc. GB.279/ESP1 (Nov. 2000), paras. 10-12; doc28B9 (Nov. 2001), para. 69.

% In order to ensure that Decent Work is includedransystematically as a poverty reduction
strategy, since 2001 the ILO has developed a Glebghloyment Agenda, which aims to place
employment at the heart of economic and socialcpdli States and to promote the creation of
productive and decent jobs. This is a responsedadhuest to the ILO at the World Summit to
assume a key role in the employment field: doc.ZBB/IESP/1 (Mar. 2003).
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... to influence investment policies so as to maxarttzeir impact on employment generation
and poverty alleviation; to promote the capacitytlué private sector to implement labour-
based works programme while respecting relevardualegislation and standards; and to
demonstrate the cost-effectiveness of labour-imtermsethods>’

Second, there has been practical cooperation otairceforms of “conditional
investment”. The World Bank has adopted a joinigyofor the Multilateral Investment
Guarantee Agency (MIGA) and the International Feeorporation (IFC), under which
they are not allowed to support projects based avoefl labour or child labolt and
projects must be compatible with the national llegisn of the host country, including
texts which protect fundamental labour standardk tegaties relating to them which the
host countries have ratified.

Third, the Bank has drawn up, in consultation with ILO, a computer “toolkit” on
fundamental labour standards for its staff to (fse.

Fourth, the two organizations have worked togetteerdraw up analyses for
individual countries as part of the follow-up toetWorld Summit. The aim of these
analyses is to help States to define and impleraeitdble policies and programmes to
promote the aim of full employment while fully resping workers’ rights. For the ILO,
this involves looking in detail at the measuresetalby the countries studied and the
reforms adopted recently to promote employment sustainable subsistence methods.
Seven countries (Chile, Hungary, Nepal, Indondgiazambique, Zambia and Morocco)
were choser(!

Finally, the World Bank and the ILO work togetherthe context of the strategic
frameworks on poverty reduction, which have beeensas a unique opportunity to
strengthen the partnership between the Bretton Wowmtitutions and the ILO,
particularly by taking account of the priorities die Decent Work Agenda in the
development of the frameworks, and through the f.i@volvement in implementing pilot
projects in individual countrie¥ The ILO has monitored five pilot countries (Camiagd
Honduras, Mali, Nepal and Tanzania). Assessing rexpee with the PRSPs, an ILO
document found that: (a) not enough attention wiaengto equity as compared with
growth; (b) the social partners and the Labour Btiiés often face difficulties in taking
part in PRSPs; (c) that few PRSPs contain a ddtalealysis of the labour market,
employment and all the rights which define deceatkwThe World Bank tends to make
little reference to the ILO documentation on staddd® Aspects relating to decent work
are taken into greater account in the five pilaj@cts with which the ILO is more directly

®" Doc. GB.267/ESP/2 (Nov. 199@)ara. 24.

% The other fundamental rights, including freedomasgociation and combating discrimination in
employment, are ignored.

% Doc. GB.273/ESP/6 (Nov. 1998), para. 14; doc. GRIR8P/3 (Nov. 2001), para. 21.
© Doc. GB.282/ESP/3 (Nov. 2001), para. 21.

" These countries are regarded as a representativgles since they are in different regions and
have different sizes and development levels. D&:267/ESP/1 (Nov. 1996), para. 4.

2 Doc. GB.285/ESP/2 (Nov. 2002), para. 21.

"3 ibid. For a detailed analysis of the ILO’s involvemh in the PRSPs, s&¥orking out of poverty,
Report of the Director-General, ILC, 91st Sessi@@3 pp. 99-100.

74

Information note standards related activities and decent work 2003.doc



associated” In 2002, the ILO’s constituents stressed the igpae of including in
PRSPs the specific problems presented by the irfloeconomy’®

Other measures, including those relating to thernefof the social security systems,
have also been undertaken. The ILO has establidiedgue with the World Bank®
which has been accompanied by close cooperatiotecmical assistance projects for
individual countries, and by the development of @argitative global method for
evaluating the financial, budgetary and economigaot of systems of social protectidh.
These measures seem to take less account of tmatiae dimension, however.

D. World Trade Organization (WTO)

Relations between the ILO and the WTO largely ree@round the question of links
between trade liberalisation and social progres¢ss Tssue was examined at the ILO
during the debate on the social clause in the 199@en discussions within GATT were
still ongoing. A special working party was set ufthin the ILO’s Governing Body to
discuss the social dimension of international tr&tiés mandate was essentially to look at
two issues: first, the scope for and ways of ligkihO standards and GATT procedur®s;
and second, the impact of trade liberalization loe dttainment of the ILO’s objectives,
and the measures to be tak&rzrom 2000 onwards the working party has focusen/@b
all on issues to do with the social dimension afbglization, such as the links between
fundamental rights, particularly freedom of asstiei@ and development, poverty
reduction and decent work. At its November 200kisesthe Governing Body decided to

™ ibid., (Nov. 2002), paras. 22-33.

> The ILO constituents also stressed that it is essantwork with the Bretton Woods institutions
in order to avoid duplication of effort, to idemtifesponsibilities and to divide them up, with the
ILO taking the lead here: conclusions on Decent WamHl the informal economy, Committee on
the Informal EconomyRrovisional RecordNo. 25, ILC, 90th Session, 2002, para. 37(j) aihd (r

5 As part of the STEP project (Strategies and tookinag social exclusion and poverty), an
official from the ILO is responsible in Washingtdor promoting cooperation with the Bretton
Woods institutions and the Inter-American Developtrigank.

" Doc. GB.267/ESP/2 (Nov. 199§)aras. 30-31.

8 The dictionary of public international law definése social clause as followDisposition
introduite dans les accords régionaux de commetc€agcord instituant I'Organisation mondiale
du commerce (OMC) prévoyant le recours a des mssdee réaction, telles que restrictions
commerciales ou retrait de préférences commergiatlss le cas de non-respect de droits
fondamentaux du travail.T“Provision included in regional trade agreemeatsthe agreement
establishing the World Trade Organisation (WTO)vting for the use of reactive measures such
as trade restrictions or the withdrawal of tradefgmences, where fundamental rights at work are
not respected.”|Rictionnaire de droit international publj@Brussels, Bruylant, 2001, p. 186).

" This working party was set up following the dissios on the future of the ILO’s standards-
related activities in the face of the globalisatioh international trade, an issue raised in the
Director-General's report at the ILC’s 81st Sessldefending values, promoting chandreport of
the Director-General, ILC, 81st Session, 1994, Ap6&.

8 |n other words, whether it was appropriate toddtrce a social clause.

8 Doc. GB.261/WP/SDL/1 (Nov. 1994).

Information note standards related activities and decent work 2003.doc 75



1.

2.

set up a World Commission on the Social DimensibrGibalization® made up of
independent experts and given the task of pregpmtireport on the social dimension of
globalization, which should be available in Januz004.

The social clause

The social clause was the subject of extremelyddedebate in the ILO and was
fairly quickly abandoned when it was realised tietre were insurmountable differences
of interest between the constituents. The ILO’se¢higroups agree that respect for
fundamental rights must be universally guaranteezhd cannot therefore depend on a
country’s level of development —, and they agredghmnsubstance of those fundamental
rights. Conversely, there were clear differencesvéen the three groups on the need to
establish a binding link, in other words one thaturred sanctions, between respect for
internationally recognized workers’ rights and t&diberalisation. On the one hand, the
workers and the governments of certain developedtcies supported the introduction of
such a clause, for different reasons. Some claithat the social clause was a way of
ensuring that all countries involved in trade worddpect fundamental rights, while others
claimed that it would combat the unfair comparatagsantage that countries with low
labour costs enjoy. The employers and the govertsnaindeveloping countries, on the
other hand, were radically opposed to the socelis#, again for very different reasons.
The employers regarded it as an unacceptable atgstrion trade and felt that it went
beyond the ILO’s mandate, while the developing t¢oes unanimously argued that
sanctions were being introduced solely for protedsit reasons, albeit disguis&d.

Impact of trade liberalization
on the ILO’s objectives

The working party focused its investigations on itnpact of trade liberalization on
the attainment of the ILO’s objectives, particuar the context of a globalized economy.
Its work identified the main problems which the ojmg up of the markets presented for
the Organization, and the solutions that shoulddresidered. The ILO’s efforts to ensure
that globalization had a social dimension were dBadg on promoting an optimum
alignment between the economic growth associateld trde liberalization, and social
progress. The response of the ILO’s constituentiitoattempted alignment was given in
the 1998 Declaration, which establishes a coremadifundamental rights and principles
at work which are recognized by the internationainmunity as a prerequisite for all
economic progress. Another option explored for dlaing the economic progress
generated by trade liberalization into social pesgrwas to mobilize non-governmental
actors, particularly through social labelliiy As mentioned, this has been only partly
successful. Lastly, studies on individual counttiese also been carried out in order to
examine the social impact of globalizati&h.

8 Doc. GB.283/WP/SDG/3(Corr.) (Mar. 2002).

8 Doc. GB.261/WP/SDL/RP (Nov. 1994); doc. GB.262/\WBUIBRP (Mar.-Apr. 1995).

8 Note paragraph 5 of the Declaration, which speailfy states that: “... labour standards should
not be used for protectionist trade purposes, hatlirtothing in this Declaration and its follow-up
shall be invoked or otherwise used for such puwpps addition, the comparative advantage of any
country should in no way be called into questiorthdg Declaration and its follow-up”.

% Doc. GB.276/WP/SDL/1 (Nov. 1999).
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3. ILO cooperation with the WTO

At the WTO Ministerial Conference in December 1986Singapore, the ILO’s
authority in the field of fundamental labour starttfawas specifically recognizé.Under
the Singapore Declaration the members of the WT@straf which are also members of
the ILO, undertook to respect fundamental laboand#rds and to support the ILO, and
they affirmed that trade made it easier to prontater labour standards. However, they
were against using ILS for protectionist purposey] they agreed that the comparative
advantage of countries must in no way be callea dniestion®’ Following this Ministerial
Declaration, the WTO was given observer statusha ILC and the ILO’s Governing
Body, and it was arranged for the two institutistm®xchange documents and for there to
be informal cooperation between their secretafatShe ILO does not have official
observer status at the WTO, but nevertheless hatrading invitation to attend the
Ministerial Conferences, as it did at Doha (2001d &ancun (2003).

8 The full text of the corresponding paragraph ifalews: “We renew our commitment to the
observance of internationally recognized core labstandards. The International Labour
Organization (ILO) is the competent body to set dadl with these standards, and we affirm our
support for its work in promoting them. We belighiat economic growth and development fostered
by increased trade and further trade liberalizationtribute to the promotion of these standards. We
reject the use of labour standards for protecttopisposes, and agree that the comparative
advantage of countries, particularly low-wage depilg countries, must in no way be put into
question. In this regard, we note that the WTO Hr@ Secretariats will continue their existing
collaboration.” Singapore Ministerial Declaration1996 (para. 4). See document
GB.268/WP/SDL/1/3, Corr. and Add. 1 (Mar. 1997). THeclaration was renewed at the Doha
Ministerial Conference in 2001 (see in particularep 8 of the Declaration).

87 See doc. GB.268/WP/SDL/1/3 (Mar. 1997) and Dedtamabf the WTO representative: doc.
GB.277/16 (Mar. 2000).

8 Doc. GB.270/WP/SDL/1/1 (Nov. 1997), para. 26.
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VII.

A.

Informal economy

The expression “informal sector” appeared for tingt time in the early 1970s in an
ILO report on employment in Kenyaln 1991, it was the subject of a report by the
Director-General entitled “The dilemma of the infal sector”? Then, the problem of the
informal sector was seen as a dilemma for politisiaand workers’ and employers’
organizations: should the informal sector be pra&uddas a practical and economic way of
absorbing labour that was not employable elsewlwrehould efforts be made instead to
bring it within the scope of regulation and protect at the risk of compromising its
ability to absorb labour? Could the two aims ofabsg labour and providing protection
be reconciled? The report focused solely on the urban informatae® The ILC looked
at this issue again during the 2002 General Disonssn decent work and the informal
economy? when the expression “informal sector”, seen asléqaate because it did not
reflect the wide range of activities, the dynamisna the complexity of the phenomenon,
was abandoned in favour of the term “informal ecopd The problem was therefore no
longer approached as a dilemma, but was viewedring of the decent work “deficits”
encountered by all those working in the “informebeomy”.° The concept of decent work
implies that “the ILO is concerned with all work&reegardless of where they workThe
commitment to decent work is anchored in the Datian of Philadelphia, which
enshrines everyone’s right to live in “conditiont freedom and dignity, of economic
security and equal opportunity”. This objective kg to both the formal and informal
economies.

Scale of the informal economy

The report presented at the 2002 General Discussiatecent work and the informal
economy states that:

... the bulk of new employment in recent years, paldirly in developing and transition
countries, has been in the informal economy. Mestpfe have been going into the informal
economy because they cannot find jobs or are untblstart businesses in the formal
economy®

An ILO study from 2002 shows that, in the develgpicountries, informal
employment accounts for 50-75 per cent of non-agitical employment (48 per cent in
North Africa, 51 per cent in Central America, 65 pent in Asia and 72 per cent in sub-

! Employment, incomes and equality; a strategy ferdasing productive employment in Kenya,
ILO, Geneva, 1975 (original published in EnglisiBv?2).

% The dilemma of the informal sect&eport of the Director-General, ILC, 78th Sessi@91l
3 ibid., p. 63.

* ibid., p. 4.

® Decent work and the informal econor®gport VI, ILC, 90th Session, 2002.

® ibid., p. 4.

" Decent workReport of the Director-General, ILC, 87th Sessi®99, p. 3.

8 Decent work and the informal econorRgport VI, ILC, 90th Session, 2002, p. 1.
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Saharan Africa). When the agricultural sector isluded in the statistics, the informal
employment rate can be up to 90 per cent. Mostriméb workers are self-employed. As a
percentage of all informal workers, they numbeip@6 cent in Latin America and Asia, 62
per cent in North Africa and 70 per cent in Afridamployed informal work is also
widespread, accounting for 30-40 per cent of infdrramployment in the developing
countries. In the developed countries atypical empent (self-employment, fixed-
duration, part-time) represents 30 per cent of egmpent in the countries of the European
Union and 25 per cent in the USA. Even though ribtatypical work is necessarily
informal, the majority do not receive the beneéital protection derived from a traditional
employment relationship. In the USA, for exampbssl than 20 per cent of regular part-
time workers have sickness insurance or a pensimterutheir employment contract.
These statistics provide convincing evidence thatlLO needs to devote special attention
to workers in the informal economy.

B. Characteristics of informal jobs and workers

It was clear from the discussion in the ILC in 2GB3at all speakers agreed that the
informal economy has far more disadvantages thararddges. However, the social
partners do not share exactly the same views. FerWorkers’ group, the informal
economy has no advantages at all, whereas for ti@dyers’ group it has a number of
considerable positives. The tripartite conclusiadopted by the Committee on the
Informal Economy in June 2002 set out the charisties of the informal economy. These
are attached in Annex 24. In brief, the informalreamy refers to

... all economic activities — in law or in practicenet covered or insufficiently covered by
formal arrangements. These activities are not iregluid the law, which means that they are
operating outside the formal reach of the lawheytare not covered in practice, which means
that, although they are operating within the formegch of the law, the law is not applied or
not enforced; or the law discourages compliancelse it is inappropriate, burdensome, or
imposes excessive costs.

Workers in the informal economy cover wage workansg those working for their
own account. The Committee points out that:

... most own-account workers are as insecure ancexalihe as wage workers and move from
one situation to the other. Because they lack ptioie rights and representation, these
workers often remain trapped in povetfy.

The informal economy absorbs workers who would:

° The issue of new forms of employment relationshias been the subject of major studies by the
ILO in recent years. The complexity of the issue eeislent from the difficult discussions held in
the ILC in 1997. Se€ontract labour,report by the Committee on Contract Labour, Prowigio
Record No. 18, ILC, 85th Session, 1997. See alsomiré of the group of experts who met in
1999: Meeting of Experts on Workers in Situatioreeding Protection, doc. MEWNP/2000/4(Rev.)
(Nov. 2000). In 2003, a general discussion was hettie ILC on the question of the scope of the
employment relationship. It resulted in the adaptid a resolution and conclusions: “Conclusions
concerning the employment relationship”, Committeehe Employment Relationshiprovisional
RecordNo. 21, ILC, 91st Session, 2003, pp. 51-57 (Ann&Xx 2

10 «“Conclusions concerning decent work and the infireconomy”, Committee on the Informal
Economy Provisional RecordNo. 25, ILC, 90th Session, 2002, para. 3 (Annex 24)

" ibid., para. 4.

Information note standards related activities and decent work 2003.doc 79



C.

... otherwise be without work or income, especiatiydeveloping countries that have a large
and rapidly growing labour force, for example iruntries where workers are made redundant
following structural adjustment programmes. Mosbgde enter the informal economy not by

choice but out of a need to survive.

In terms of decent work, the members of the Conemittn the Informal Economy

agree that

. workers in the informal economy are not recogtjzegistered, regulated or protected
under labour legislation and social protection, dgample when their employment status is
ambiguous, and are therefore not able to enjoyrceseeor defend their fundamental rights.
Since they are normally not organized, they hatle Ibr no collective representation vis-a-vis
employers or public authorities. Work in the infalineconomy is often characterised by small
or undefined workplaces, unsafe and unhealthy wgriionditions, low levels of skills and
productivity, low or irregular incomes, long workimours and lack of access to information,
markets, finance, training and technology. Workersthe informal economy may be
characterised by varying degrees of dependencyuanérability.™®

More precisely, in terms of social protection, altgh they are particularly exposed

to risk, workers in the informal economy are almmshpletely unprotected:

Beyond traditional social security coverage, woskén the informal economy are
without social protection in such areas as educas&ill-building, training, health care and
childcare, which are particularly important for wemworkers. The lack of social protection
is a critical aspect of the social exclusion of kess in the informal economy/.

To sum up, the informal economy is characterised poyerty, exclusion and

vulnerability. Women, young people, immigrants ader workers are the main victims
of the decent work deficit.

Measures planned to reach the informal economy

In the conclusions adopted by the Committee onltifiermal Economy, the ILO

constituents recognize that promoting decent wak dll workers in the informal
economy, both male and female, requires a broatkgly aimed at:

... realizing fundamental principles and rights atky@reating greater and better employment
and income opportunities; extending social protegtand promoting social dialogue. These
dimensions of decent work reinforce each otheramdprise an integrated poverty reduction
strategy™

From the outset the members of the Committee abege

... to promote decent work, it is necessary to elatenthe negative aspects of informality
while at the same time ensuring that opportuniedivelihood and entrepreneurship are not

ibid., para. 6. We must not overlook the fact thatsituations of high unemployment, the

informal economy is a potential source of job-dmatThe problem is that these jobs only rarely
meet the requirements of decent work. In addittbe, informal economy is a way of meeting the
needs of poor consumers by offering cut-price g@kservices.

13 ibid., para. 9.

4 ibid., para. 10.

ibid., para. 2.
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destroyed, and promoting the protection and inc@pan of workers and economic units in
the informal economy into the mainstream economonti@ued progress towards recognized,
protected decent work will only be possible by iifging and addressing the underlying
causes of informality and the barriers to entrg iifite economic and social mainstre&m.

The measures considered by the Committee concevermoents, workers’ and
employers’ organizations and the ILO.

According to the Committee, informality is largedy question of governance and
inappropriate macro-economic and social policigsis Itherefore first and foremost a
matter for the government$. Furthermore, it is essential that governments Ilshou
establish legal and institutional frameworks to exowvorkers and enterprises in the
informal economy*® In this context the Committee stresses that t188 Teclaration and
fundamental labour standards must apply as muctihdoinformal economy as to the
formal economy. The Committee points out that:

... legislation is an important instrument to addréeesall-important issue of recognition and
protection for workers and employers in the informeonomy. All workers, irrespective of
employment status and place of work, should be tabémjoy, exercise and defend their rights
as provided for in the ILO Declaration on FundaraéRrinciples and Rights at Work and its
Follow-up and the core labour standards.

The Committee points out that the implementatiod anforcement of these rights
should be supported by “improved systems of laliospection and easy and rapid access
to legal aid and the judicial systeri®. These legal frameworks should also protect
freedom of association, thus allowing workers tgamize freely, and it is therefore up to
the governments to establish a framework which kesalborkers to exercise their rights to
representatiorf* Government policies and programmes must focusimyiating workers
in the informal economy into the formal economial asocial system, so that they are
brought within the scope of the legal and instiinél framework.

For their part, the workers’ and employers’ orgatians should work to improve
representation in the informal econorffyLastly, the Committee sets out a series of
measures that should be taken by the ILO, stres$iagthey must seek to integrate

1% ibid., para. 13.

7 Macroeconomic policies, including policies on strural adjustment, economic restructuring and
privatization, which were not sufficiently focused employment, have destroyed jobs or have not
created enough new jobs in the formal economy.,ipata. 14.

18 Wrongly defining a wage earner or worker may méaat he is classified as equivalent to a
self-employed worker and is thus excluded frompiwgection of labour legislation. ibid., para. 16.

¥ ibid., para. 22.

20 ibid., para. 30.

%L n his 2003 report, the Director-General stressesmportance of dialogue with various types of
representative organizations in order to remedyfdiimgs of governancélNorking out of poverty,

Report of the Director-General, ILC, 91st Sessi@@3 pp. 72-75.

22 «Conclusions concerning decent work and the infireconomy”, Committee on the Informal
Economy Provisional RecordNo. 25, ILC, 90th Session, 20Q2aras. 33-34.
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workers and economic units in the informal econémty the formal economy”® The ILO
should give priority to helping governments to fotate laws and establish the necessary
institutions.

Informal economy and social security

Although the Declaration of Philadelphia mentiorteading social security as one of
the priorities to be achieved by the ILO membenedtaonly one in five people in the
world has adequate cover and more than half ofwbdd’s population has no social
protection at all. As mentioned, it is often workén the informal economy who do not
have access to the formal machinery of social ptioie. ILS on social security are based
on the idea that “an increasing proportion of thbolur force in developing countries
would end up in formal sector employment or selpyment covered by social
security”.?* Their personal and material scope and the leveratection they provide are
largely shaped by this initial assumption, butasmot turned out to be the case. In June
2001 the ILO constituents reached a new consenss®aal security’”> They agreed that
absolute priority had to be given to devising pelcand initiatives that would be likely to
extend the benefits of social security to thosecoeered by the current system. They also
agreed on the following basic principles that stoglide the implementation of this
priority:

1. social security is very important for the wedlilog of workers, their families and the
community as a wholé®

2. social security, if well managed, promotes paiity by providing health care, a
secure income and social servic@s;

3. there is no ideal model of social secufiy;

4. for those of working age, the best way to obtisecure income is to have decent
work; *

2 ibid., para. 37.
4 Decent work and the informal econor®gport VI, ILC, 90th Session, 2002, p. 56.

5 "Conclusions concerning social security”, repdrtite Committee on Social Security, CRP 16,
ILC, 89th Session, 2001, Annex 25.

% ibid., para. 2.

27

ibid., para. 3.

8 However, the Committee points out that: “The Sta#&s a priority role in the facilitation,
promotion and extension of coverage of social sgcukll systems should conform to certain basic
principles. In particular, benefits should be secand non-discriminatory; schemes should be
managed in a sound and transparent manner, witlnestirative costs as low as practicable and a
strong role for the social partners. Public conficein social security systems is a key factor for
their success.”: ibigpara. 4.

29 According to the Committee, “the provision of cdmmefits to the unemployed should therefore
be closely coordinated with training and retrainamgl other assistance they may require in order to
find employment”: ibid, para. 7.
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5. the policies applied by the States should ersg®ia movement towards the formal
economy. It is for society as a whole to financppsut for vulnerable groups in the
informal economy*®

6. social security should be based on the prin@pkequality between men and women,
and should promote that principfé;

7. in the context of the basic principles describadier, every country should define a
national strategy for achieving the objective ofiabsecurity for all. This should be
closely linked to the strategy it has adopted orpleyment and its other social
policies®

Furthermore, many developing countries face a aftuchallenge in having to
strengthen their social protection systems in otdesope with the HIV/AIDS pandemic.
Finally, the Committee recommends that the ILO #&hogontinue to develop
inter-institutional cooperation on social security.

In June 2003, the ILO launched a global campaigosehoverall objective is to
extend social security to those who are not coyeand to give everyone access to health
care and a secure income.

% ibid., para. 6. The conclusions of the Committee on tHernml Economy also state that:

“Governments have a lead responsibility to extdreldoverage of social security, in particular to
groups in the informal economy which are currentlycluded. Micro-insurance and other
community based schemes are important but shouliebeloped in ways that are consistent with
the extension of national social security schenkadicies and initiatives on the extension of
coverage should be taken within the context of rgegrated national social security strategy”:
“Conclusions concerning decent work in the inforneglonomy”, Committee on the Informal

Economy Provisional RecordNo. 25, ILC, 90th Session, 2002, para. 29.

31 “Conclusions concerning social security”, report the Committee on Social Security,
Provisional RecordNo. 16, ILC, 89th Session, 2001, paras. 8-10. Torm@ittee particularly points
out that: “As a result of the vastly increased ipgration of women in the labour force and the
changing roles of men and women, social securitgtesys originally based on the male
breadwinner model correspond less and less to ¢eesnof many societies. Social security and
social services should be designed on the basiguality of men and women.”

%2 ibid., para. 16.

% ibid., para. 21.
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